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D ITA No.1720 & 1722/2015.

A /ORDER
PER G. PAVAN KUMAR, JUDICIAL MEMBER:

These appeals filed by the assessees are directed against
different assessee orders of the Commissioner of Income-tax (Appeals),
Chennai for the assessment year 2001-2002 passed u/s.143(3) and
250 of the Income Tax Act, 1961 (herein after referred to as ‘the Act’).
Since the issues in these appeals are common in nature, these appeals
are clubbed, heard together, and disposed of by this common order for
the sake of convenience, first, we take up appeal in ITA

No.1720/Mds/2015, assessment year 2001-2002 for adjudication.

2. The assessee has raised grounds on challenging validity of
re-assessment proceedings and action of the |d. Commissioner of
Income Tax (Appeals) giving directions to reopen the assessment and
exceeded his powers while exercising jurisdiction.

3. The Brief facts of the case are that the assessee is a
proprietor and in the business of wholesale and retail selling of cycle
spare parts, hardware, PVC items and filed Return of income on
09.10.2001 alongwith tax audit report with total income of %1,29,680/-
and also offered agricultural income of %¥40,000/-. The Return was
processed u/s.143(1) of the Act. There was a survey operations
u/s.133A of the Act on 04.03.2004 and the assessee has agreed to offer

undisclosed income for the assessment years 2001-02 to 2003-04 and
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also paid %1,50,000/- towards taxes and furnished detailed working and
the assessment were completed on 21.05.2004. Aggrieved, the assessee
filed an appeal and the I|d. Commissioner of Income Tax (Appeals)
considered the submissions, grounds and observed on the disclosure of
income for three assessment years and further directed the Id. Assessing
Officer to reopen the assessment for the assessment year 2001-02 in
respect of undisclosed income of previous year of 31.03.2001. So, the
Id. Assessing Officer based on Commissioner of Income Tax (Appeals)
directions has reopened the assessment u/s.147 of the Act and issued
notice u/s.148 of the Act. The assessee filed return of income on
29.03.2006 with the same income as disclosed in the original return
and requested for reasons of reopening and the Id. Authorised
Representative filed objections for reasons of re-assessment as in valid
and no new information or fresh material is available with the Id.
Assessing Officer or the Id. Commissioner of Income Tax (Appeals) and
relied on the judicial decisions. But the Id. Assessing Officer based on
the relevent information and Directions of the Id. Commissioner of
Income Tax (Appeals) has relied on the judicial decisions and worked
out additions and completed assessment u/s.143(3) r.w.s 147 of the Act
dated 27.12.2006 with assessed income of X 5,41,360/-. Aggrieved by
the order, the assessee filed an appeal before Commissioner of Income

Tax (Appeals).
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q. In the appellate proceedings, the Id. Commissioner of Income
Tax (Appeals) passed order dated 13.04.2015 upholding the re-
assessment proceedings and partly allowed the appeal. Aggrieved by
the Commissioner of Income Tax (Appeals) order, the assessee has

assailed an appeal before the Tribunal.

5. Before us, Id. Authorised Representative argued the grounds
and explained that reopening of assessment by the Id. Assessing Officer
based on the directions of the Id. Commissioner of Income Tax
(Appeals) is bad in law and also the Id. Commissioner of Income Tax
(Appeals) exceeded his powers in issuing of such directions. Further, the
Id. Authorised Representative supported his case with the Tribunal order
allowed in favor of the assessee on validity of re-assessment

proceedings and prayed for allowing the appeal.

6. Contra, the Id. Departmental Representative relied on the
orders of the Commissioner of Income Tax (Appeals) and vehemently
opposed to the grounds

7. We heard the rival submissions, perused the material on
record and judicial decisions. The Id. Authorised Representative
contention prime facie that the Id. Commissioner of Income Tax

(Appeals) has exceeded his powers in directing the Id. Assessing Officer
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for reopening of assessment. In assessee’s own case in ITA No.762 &
763/2006, dated 12.08.2008 for the assessment years 2002-03 and
2003-04 were the Co-ordinate Bench of the Tribunal has passed an
order as under:-

2. The only issue, requiring adjudication in these four appeals,
relates to the directions given by the Id. Commissioner of
Income Tax (Appeals) in paragraph (9.1) on his impugned order
as under:-

9.1, The income relating to assessment
year 2001-02 should be assessed in the same year i.e.
Assessing Officer is directed to reopen the assessment for
assessment year 2001-02 and assesss the income of

1

assessment year 2001-02 in that year only............... :
3. It was pointed out by Shri.Sridhar, the Id. AR that the above
issue was covered in favour of the assessee by the decision
of the jurisdictional High Court in the case of CIT vs. T.A.
Krishnaswamy (2008) 2 DTR (Mad) 143. In this case, the
Court held as under:-
“Commissioner of Income Tax (Appeals) has no
power to give direction to Assessing Officer to reopen
the assessment of another year.
The facts of the case in the present appeal are identical, and

therefore, we respectfully follow the precedent and decide the
above issue in favour of the assessee and against the department”.

The present appeal was filed against the order of the Commissioner of
Income Tax (Appeals) based on the assessment u/s.143(3) and 147
dated 27.12.2006 were the Assessing Officer has considered the
directions of reopening of assessment issued by the Id. Commissioner of
Income Tax (Appeals) in his order. Since Co-ordinate Bench of the

Tribunal has allowed the appeal in favour of the assessee based on the
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jurisdictional High Court decision, we respectfully, follow the same
where the Jurisdictional High Court has held that the Id. Commissioner
of Income Tax (Appeals) has no power to give direction to the Id.
Assessing Officer to re-open the assessment of another year. Considering
the apparent facts, Co-ordinate Bench decision, we allow the grounds of

the assessee. The appeal of the assessee is allowed .

8. Similarly, the appeal of the assessee in ITA

No.1722/Mds/2015 is also allowed.

9. In the result, the appeals of the assessee in ITA Nos. 1720 &

1722/Mds/2015 are allowed.

Order pronounced on Friday, the 30th day of September, 2016, at
Chennai.
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