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Challenging the order of the CIT (A)-16,Mumbai,dated 22/07/2011,the assessee has filed the
present appeal.The effective ground of appeal is about confirming the order of levying
penalty under section 271 (1)(c) of the Act.

Brief facts:

2.In this case return of income was filed on 31/10/2004, declaring total income at Rs. 19.87
Lacs. The Assessing officer(AO)completed the assessment u/s.143 (3) of the Act,on 8/11/
2006, determining the income of the assessee at Rs. 29.22 lakhs. In the assessment order,
penalty proceedings were initiated in respect of the disallowance of short term capital loss of
Rs. 19.11 lakhs.The assessee preferred an appeal against the disallowance before the first
appellate authority(FAA),who confirmed the order of the AO. The assessee did not press the
ground with regard to the said disallowance,before the Tribunal.

3.In the meanwhile,the AO issued a show cause notice,on 15/02/2010 and asked the assessee
to show cause as to why the penalty should not be levied for concealing the particulars of the
income as well as for filing inaccurate particulars.Vide his letter, dated 24/02/2010,the
assessee submitted that he had filed his return of income without any professional help as he
was from technical background,that he was not aware of the provisions of section 94 (7),that
he had disclosed all the facts relating to competition of income,that all the necessary details
with regard to short term capital loss of Rs. 88,00,370/-were available on record,that there
was a genuine mistake in not this allowing loss under the provisions of section 94.

After considering the submission of the assessee,the AO held that particulars of income filed
by the assessee were incorrect. He referred to the case of standard mercantile company (160
ITR 613) and other cases, that the assessee had falsely claim of deduction, that he had
conceded the particulars of income for the year under consideration. Finally, the AO imposed
a penalty of Rs. 6.30 Lacs.
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4.During the appellate proceedings, before the (First Appellate Authority )FAA, the assessee
made the same submissions that are part of the explanation filed before the AO and further
argued that he had not disallowed loss under section 94 (7)under a bona fide belief that no
such disallowance was required to be made,that there was neither deliberate concealment of
particular of income nor deliberate furnishing of inaccurate particulars of income,that at best
it could be stated that there was a genuine mistake in not disallowing loss under section 94 (7).

The FAA after considering the available material, held that assessee had filed inaccurate
particulars of income,that the ignorance of law was no excuse as far as compliance of law
was concerned, that he was a regular income tax filers and was represented by competent
chartered accountant, that assessee is not filed any bona fides explanation, that it was a fit
case for levy of penalty. The FAA confirmed the order of the AO.

S.Before us, the Authorised Representative(AR) stated that it was a case of bona fide mistake
and not of filing inaccurate particulars or concealing the income,that the form prescribed for
the assessment year under consideration did not contain any column where transaction in
dispute could be reported, that the provisions of section 94 (7) were introduced from
AY.2002-03, that from the AY.2006-07 a column was introduced in the return for reporting
such transactions.He relied upon the cases of Walter Saldana (44 SOT26),Hindalco Industries
(41 SOT 254), Chetan V Mehrotra (32 CCH 126 — MUM). The Departmental
Representative(DR)stated that AO had clearly established the fact of dividend stripping,that
the FAA had upheld the disallowance and the assessee had not challenged the order of the
FAA before the Tribunal.

6.We have heard the rival submissions and perused the material before us. We find that the
penalty has been levied because the assessee had not made the disallowance as per the
provisions of section 94 (7) of the Act. It is a fact that said section found place in the Act for
the first time during AY.2002-03, that a specific column was introduced in the return with
regard to transactions covered by section 94 (7) from the AY.06-07 only, that the assessee
had made disclosure about the short term capital loss were disclosed in his return.Considering
the above facts, we are of the opinion that it was a case of bona fides
mistake.Secondly,merely making a claim cannot be equated with concealment of income or
furnishing of inaccurate particulars of income.We find that in the case of Chetan V
Mehrotra(supra), the Tribunal has specifically dealt with the issue i.e. levy of penalty for
concealment of income with regard to section 94 (7) of the Act.Similar view was taken by the
Tribunal in the cases of Walter Saldana and Hindalco Industries Ltd (supra). In the case of
Walter Saldana the Tribunal had held that a mere making of claim, which was not sustainable
in law by itself would not amount to furnishing inaccurate particulars regarding the income of
the assessee, that penalty under section 271 (1)(c) could not be levied on the ground that the
assessee violated the provisions of section 94 (7) by not ignoring losses while computing
short-term capital gains on transactions related to the above section.

Respectfully following the above decisions of the Tribunal,we decide the effective ground of
appeal in favour of the assessee and reverse the order of the FAA.

As a result, appeal filed by the assessee stands allowed.
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Order pronounced in the open court on 16™ March, 2016.
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