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ORDER
Per Shri Waseem Ahmed, AM
         This appeal of the Revenue arises out of the order of ld.CIT(A)-IV, Kolkata in Appeal No.176/CIT(A)-IV/2011-12 dated 20.08.2013 for A.Y.2009-10. Assessment was framed by JCIT (OSD), Circle-4, Kolkata u/s 143(3) of the Income tax Act, 1961 (hereinafter referred to as the ‘Act ‘) vide his order dated 20.12.2011
2.
 The only issue raised by the Revenue in this appeal is that the ld. CIT(A) has erred in deleting the addition made by AO for Rs.58,12,733/- on account of non deduction  of TDS u/s 40(a)(ia) of the Act.
Shri Ravi Tulsiyan, L’d Authorized Representative appeared on behalf of assessee and Shri Sallong Yaden L’d Departmental Representative appeared on behalf of Revenue

3.    The facts in brief are that the assessee in the present case is a Private Limited Company and engaged in trading business of goods and merchandise dealing in securities. The assessee, during the year paid a sum of Rs.58,12,733/- on account of bill discounting charges and without deducting TDS. According to the AO, this bill/discounting charges are interest expenses as per the provision of section 2(28A) of the Act and therefore the assessee was liable to deduct TDS u/s 194A of the Act. As the assessee failed to deduct TDS, the AO has made the addition of Rs.58,12,733/- to the total income of the assessee. 

4.
 Aggrieved, assessee preferred an appeal before L’d CIT(A), who after hearing the contentions of the assessee allowed the appeal in favour of the assessee. 
Being aggrieved by this order of Ld. CIT(A) Revenue is in appeal before the Tribunal.

5.    At the outset, we observe that similar issue has been decided in favour of the assessee in assessee’s own case in ITA Nos. 729/Kol/2011 order dated 27.01.2014 The relevant grounds of appeal is placed at page 2 which is as under :-

“7. That on the facts and circumstances of the case Ld. CIT(A) has erred in law as well as on the facts by deleting the disallowance u/s 40(a)(ia) though the assessee has treated the payment as interest in its books of account. “
The judgment portion is placed at  page-6 of the order which is as under :-

From the above explanation of the assessee it is clear that interest is a term relating to a pre­ existing debt, which implies a debtor creditor relationship. According to us, unpaid consideration gives rise to a lien over goods sold and not for money lent. This interpretation of  ours is supported by the decision of Hon'ble Supreme Court  in the case of Bombay Steam Navigation Co. Pvt. Ltd. Vs. CIT (1963) 56 ITR 52 (SC), wherein it is held that, where interest on unpaid purchase price was not treated as interest on loan. It is clear from the definition that before any amount paid is construed as interest, it has to be established that the same is payable in respect of any money borrowed or debt incurred. According to us, discounting charges of Bill of Exchange or. factoring charges of sale cannot be termed as interest. The assessee in the present case is acting as an agent. Now what is this is to be seen. According to us, a Del Credere is an agent, who, selling goods for his principal on credit, undertakes for an additional commission to sell only to persons for whom he can stand guarantee. His position is thus that of a surety who is liable to his principal should the vendee make default. The agreement between him and his principal need not be reduced to or evidenced by writing, for is undertaking is a guarantee. A Del Credere Agent is an agent who not only establishes a privity of contract between his principal and the third party, but who also guarantees to his principal the due performance of the contract by the third party. He is liable, however, only when the third party fails to carry out his contract, e.g., by insolvency. He is not liable to his principal if the third party refuses to carry out his contract, for example, if the buyer refuses to take delivery. In the present case before us the assessee has assessed the income as Del Credere being trading in goods and merchandise and also dealing in securities and which is assessed as income from business and not income from other sources. The expenditure incurred is also on account of business expenditure and not interest expenditure in the nature of interest falling u/s. 194A of the Act. Accordingly, these discount/factoring charges do not come within the purview of section 194A and assessee is not liable to TDS on these charges. Hence, CIT(A) has rightly deleted this disallowance and we confirm the same. This ground of appeal of revenue is dismissed.”
Respectfully following the decision of this Tribunal in assessee’s own case we dismiss this issue of Revenue’s appeal.
6.       In the result, Revenue appeal stands dismissed.
Order pronounced in the court on    30/06/2016


    











Sd/-







Sd/-
[S.S.Viswanethra Ravi]




[Waseem Ahmed]
     
 Judicial Member





Accountant Member
Date:    30 /06/2016 
R.G.(.P.S.)
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