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आदेश / O R D E R 
 

PER C.N. PRASAD, JM: 
  

This appeal is filed  by the assessee  against the order of the Ld. 

CIT(A)-7, Mumbai dated 27.12.2012 pertaining to assessment year 

2008-09. 

 

2. The only issue in the appeal of the assessee is that the Ld. 

CIT(A) erred in sustaining disallowance u/s. 14A r.w. Rule 8D of the 

Act.  
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3. The Assessing Officer while completing the assessment noticed 

that assessee earned exempt income of Rs. 16,06,621/- as dividend 

income.  The Assessing Officer applying Rule 8D r.w. Section 14A and 

arrived at the amount of disallowance to be made at Rs. 16,58,130/- 

and since the assessee himself disallowed Rs. 84,487/- towards 

expenditure attributable for earning dividend income, he restricted 

the disallowance to balance amount of Rs. 15,73,643/- u/s. 14A of the 

Act.  

 

4. The assessee preferred an appeal before the Ld. CIT(A) 

contending that the Assessing Officer has not recorded any 

dissatisfaction with reference to the accounts of the assessee in 

arriving at the disallowance made by the assessee towards expenses 

attributable for earning dividend income.  It was further contended 

that the Assessing Officer has not given any valid reasons for not 

accepting the expenditure disallowed by the assessee for earning 

exempt income therefore no disallowance is required to be made 

under section 14A.  It was further contended before the Ld. CIT(A) 

that in any case the available surplus/reserves are much more than 

the investments made by the assessee during the Assessment Year, 

therefore no disallowance is warranted u/s 14A of the Act.  However, 

the Ld. CIT(A) having agreed the contention of the assessee that 

Assessing Officer has not assigned any reasons for rejecting the 

assessee’s estimation of expenditure for earning exempt income still 

he sustained the order of the Assessing Officer observing that 

assessee has made investments much more than the available funds. 

5.  The Ld. Counsel for the assessee reiterated the submissions 

made before the lower authorities.  Further, referring to page-3 of the 
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Ld. CIT(A)’s order, the Ld. Counsel for the assessee submits that for 

the Assessment Year under consideration, the available surplus/own 

funds are stood at Rs. 11,76,24,026/- as against the investments 

made during the Assessment Year at Rs. 9,70,14,760/-.  Therefore he 

submits that the observation of the Ld. CIT(A) that investments made 

are more than the funds available is not correct.  The Ld. Counsel for 

the assessee further invited our attention to the order of the Ld. 

CIT(A) for the subsequent Assessment Year 2009-10 and submits 

that the Ld. CIT(A) restored the issue to the file of the Assessing 

Officer  for verification as to whether the investments were made out 

of accumulated funds or not and in case such investments are made 

out of accumulated funds, no disallowance is required to be made. 

Therefore, he prays that similar direction may be given for this 

Assessment Year also.  He also places reliance on the decision of 

Hon’ble Bombay High Court in the case of HDFC Bank Ltd Vs DCIT 

(383 ITR 529) for the proposition that if there are sufficient 

accumulated funds and assessee makes investments, even if there 

were some borrowings, the presumption is that the investments are 

made out of own funds only and not from the borrowed funds and in 

such circumstances, disallowance u/s. 14A is not warranted.  

 

6. The Ld. Departmental Representative placed reliance on the 

orders of the authorities below.  

 

7. We have heard the rival submissions and perused the orders of 

the authorities below.  In this case, apparently, the Assessing Officer 

has not recorded any dissatisfaction with reference to the 

maintenance of accounts and the expenses disallowed by the 

assessee for earning exempt income. The Assessing Officer has not 
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recorded any reasons for not accepting the expenditure disallowed 

by the assessee for earning exempt income. On a perusal of the Ld. 

CIT(A)’s order, we also noticed that the funds available with the 

assessee are much more than the investments made during this 

Assessment Year.  Therefore, in view of the submissions made before 

the Ld. CIT(A) that the funds available with the assessee are much 

more than the investments made by the assessee, we restore this 

issue to the file of the Assessing Officer with a direction to verify as to 

whether the funds available with the assessee are more than the 

investments and in case the available funds are more than the 

investments, no disallowance is required to be made u/s. 14A r.w. 

Rule 8D(2)(ii) in view of the decision of the Jurisdictional High Court 

in the case of HDFC Bank (supra).  Therefore, we direct the Assessing 

Officer to decide the issue in the light of the decision of the 

Jurisdictional High Court in the case of HDFC Bank Ltd Vs DCIT (383 

ITR 529). In so far as the disallowance u/s. Rule 8D(2)(iii) is 

concerned, the Assessing Officer is directed to recompute the 

disallowance by excluding the investments which do not yield any 

exempt income while arriving at the average value of investments 

after giving adequate opportunity to the assessee.  

 

7. In the result, the appeal filed by the assessee is allowed for 

statistical purpose.  

 

 Order pronounced in the open court on  12th  August, 2016. 
 

 Sd/- Sd/- 

            (RAMIT KOCHAR)                                      (C.N. PRASAD ) 

  लेखा सद�य / ACCOUNTANT MEMBER        $या%यक सद�य/JUDICIAL MEMBER   

मुंबई Mumbai; (दनाकं Dated  12th  August, 2016 

व.%न.स./ Rj , Sr. PS  
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