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Order u/s.254(1)of the Income-tax Act,1961(Act)
AT G, TSt % ATAY PER Rajendra A.M.-
Challenging the orders dated 14/11/2014 of the CIT (A)-38,Mumbai, the assessee has filed the

appeal for the above-mentioned Assessment Years(AY.s.).Assessee,an individual,is part of group
of cases of Mehul Choksi Group.The Assessing Officer (AO),while computing the income of the
assessee for the above years had made certain addition in the quantum proceedings. Besides,he
also initiated penalty proceeding,u/s.271(1)(c)of the Act,for filing inaccurate particul -ars of
income.Issue involved in all the appeals are common,so,we are disposing off the appeals by

passing a single common order.

ITA/924/Mum/2015-AY.2005-06:

2.Effective ground of appeal is levy of penalty.The AO,while deciding the issue of levy of
penalty u/s.271(1)(c),held that the assessee had furnished inaccurate particulars and thus had
evaded tax.He levied a penalty of Rs.5 lakhs,vide his order 22.03.2013.The assessee preferred an
appeal before the First Appellate Authority(FAA),who confirmed the order of the AO.

3.1t was brought to our notice that in assessee’s own case the Tribunal had,vide order dated 28/
10/2016(ITA.s.1000-1003&1005/Mum/2013-AY.s.2005-06 to 2007-08 & 2010-11)had partly
allowed the quantum appeal filed by the assessee and that for the AY.2004-05& 2009-10( ITA.s/
924&928/Mum/2015,dtd.28.10.2016) penalty levied u/s.271(1)(c) of the Act was also cancelled.
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4.We find that in quantum appeals,the Tribunal in above order,held as under:

“6. We have heard the rival submissions, perused the orders of the authorities below. The Ld.
Counsel for the assessee submitted that no proper opportunity was given and hence assessment
should be set aside to the Assessing Officer for fresh adjudication and he further submitted that
issue in appeal is squarely covered by various decisions of the coordinate benches wherein it was
held that commission income from the business of accommodation entries should be assessed at
0.15% as against 2% assessed by the assessing officer. Taking note of all the decisions and
submissions of the Ld.Departmental Representative, we are of the view that the Assessing Officer
should examine all these submissions of the Ld.Departmental Representative and the case laws
relied on by the Ld.Counsul for the assessee and decided the issue afresh in accordance with law.
Thus, we restore the assessments to the file of the Assessing Officer to decide afresh in
accordance with the law after providing adequate opportunity of being heard.
7. In the result, the appeals filed by the assessee for the Assessment Years 2005 — 06 to 2007-08
and 2010 — 11 are allowed for statistical purposes”

4.1.The Tribunal,deleting the penalty for the AY.2004-05 and 2009-10, referred to the case of

Alpha Chemical Trade Agencies Private Limited(ITA/698 & 709/Mumbai/2015)i.e. on the group

case and reproduced the order of that case as follow:

“ XXXXXX

6.We have carefully considered the rival submissions. It is abundantly clear that modus operandi
and the nature of income on by the assessee, which has been subjected to penal provisions of
section 271(1)(c) of the act in the instant case, are similar to those considered by the Co-ordinate
Bench in the case of Mihir Agencies Private Ltd.,& Mukesh Choksi(supra). It is also abundantly
clear that in the present case also the variation in quantum of income assessable between
assessee and the revenue is on account of estimation only, and identical situation which has been
considered in the aforesaid precedents, which have been rendered in similar circumstances, we
hereby set aside the order of the CIT (A) and direct the Assessing Officer to delete the penalty
imposed under section 271(1)(c) of the Act. Thus, on this aspect, assessee succeeds.”
7.Respectfully following the aforesaid decision, we delete the penalty levied under section
271(1)(c) in these cases, as the facts and circumstances being identical, as the commission
income assessable in the hands of the assessee has been on estimate basis, no penalty is attracted
on the additions, disallowance is made on estimate basis.”

Respectfully following the said order, we delete the penalty levied under section 271(1)(c) of the
Act in these cases also.”

Following the above orders of the Tribunal,we decide the effective ground of appeal in favour of
the assessee.As the matter has been remanded back to the file of the AO, in the quantum appea,l

for fresh adjudication,so,the penalty would not survive for the year under appeal.

ITA.s./926,422 & 927/Mum/2015 AY.s.2006-07 to 2008-09
Following our order for the AY.2005-06,we delete the penalty levied by the AO and confirmed

by the FAA for the above mentioned three AY.Effective ground stands decided in favour of the

assessee.
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As a result,all the appeals filed by the assessee stand allowed.
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Order pronounced in the open court on 231 February ,2017.
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