
IN THE INCOME TAX APPELLATE TRIBUNAL 
BANGALORE BENCH ‘  B ’ 

 
BEFORE SHRI VIJAY PAL RAO, JUDICIAL MEMBER AND  

SHRI INTURI RAMA RAO, ACCOUNTANT MEMBER   
 

I.T. (T.P) A. No.1320/Bang/2011 
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M/s. Northern Operating Services Pvt. Ltd., 
2nd Floor,RMZ Ecospace, Campus IC,  
Sarjapur ORR, Bellandur Vill.,  
Varthur Hobli, Bangalore-560 037.                                              …. Appellant. 
 
               Vs. 
 
Dy. Commissioner of Income Tax,  
Circle 12(2),  Bangalore.                                                           ….. Respondent.  
 
Appellant  By : Shri  Ujjwal Tewari, C.A. 
Respondent  By : Ms. Neera Malhotra, CIT (D.R) 
 
Date of  Hearing  : 26.10.2016. 
Date of Pronouncement : 26.10.2016.                               

O  R  D  E  R     
                                                                  

Per Shri Vijay  Pal Rao, J.M.  : 

                This appeal by the assessee is directed against the assessment 

order dt.11.10.2016 passed under Section 143(3) r.w.s. 144C of the 

Income Tax Act, 1961 (in short 'the Act') in pursuant to the directions of 
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the Dispute Resolution Panel (in short ‘DRP’)   dt.23.9.2011 for the 

Assessment Year  2007-08. 

2.     The assessee has raised the following grounds :  
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3.    At the time of hearing, the learned Authorised Representative of the 

assessee has stated at Bar that the parties have mutually agreed for 

application of MAP pursuant to the Indo-US DTAA in respect of the 

adjustment made in the case of the assessee under Transfer Pricing 

provisions.  The assessee has also filed a letter dt.14.7.2016 wherein the 

assessee has stated that it has accepted the terms mutually agreed 

between the competent authorities of India and US and accordingly Asst. 

Commissioner of Income Tax has passed the order giving effect as per 
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the terms mutually agreed in MAP Resolution.  Thus the assessee has 

prayed that in lieu of the MAP Resolution the assessee withdraw the 

grounds pertaining to TP Matter.  The ld. DR has not disputed the MAP 

Resolution in respect of the TP dispute.  In view of the facts that the 

parties  have  resolved the dispute under MAP and consequently giving 

effect order has been passed on 12.7.2016, the Ground Nos.1 to 7 of the 

assessee's appeal are dismissed being withdrawn as a result of MAP 

Resolution.  

4.     The next ground is regarding reduction of expenses incurred in 

foreign currnency from export turnover while computing the deduction 

under Section 10A of the Act.    

4.1   We have heard the rival submission and perused the 

material on record.   The Hon’ble Karnataka High Court in the case of CIT 

v M/s Tata Elxsi Ltd. & Others  349 ITR 98 (Kar) had held that while 

computing the exemption u/s 10A, if the export turnover in the 

numerator is to be arrived at after excluding certain expenses, the same 

should also be excluded from the total turnover in the denominator. The 

relevant finding of the Hon’ble jurisdictional High Court reads as follows:- 
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“………..Section 10A is enacted as an incentive to exporters to 
enable their products to be competitive in the global market 
and consequently earn precious foreign exchange for the 
country.  This aspect has to be borne in mind.   While 
computing the consideration received from such export 
turnover, the expenses incurred towards freight, 
telecommunication charges, or insurance attributable to the 
delivery of the articles or things or computer software 
outside India, or expenses if any incurred in foreign exchange, 
in providing the technical services outside India should not be 
included.  However, the word total turnover is not defined for 
the purpose of this section.  It is because of this omission to 
define ‘total turnover’, the word ‘total turnover’ falls for 
interpretation by this Court; 

 
……..In section 10A, not only the word ‘total turnover’ is not defined, there is no 
clue regarding what is to be excluded while arriving at the total turnover.  
However, while interpreting the provisions of section 80HHC, the courts have 
laid down various principles, which are independent of the statutory provisions.  
There should be uniformity in the ingredients of both the numerator and the 
denominator of the formula, since otherwise it would produce anomalies or 
absurd results.  Section 10A is a beneficial section which intends to provide 
incentives to promote exports.  In the case of combined business of an assessee, 
having export business and domestic business, the legislature intended to have a 
formula to ascertain the profits from export business by apportioning the total 
profits of the business on the basis of turnovers.  Apportionment of profits on 
the basis of turnover was accepted as a method of arriving at export profits.  In 
the case of section 80HHC, the export profit is to be derived from the total 
business income of the assxcessee, whereas in section 10-A, the export profit is 
to be derived from the total business of the undertaking.  Even in the case of 
business of an undertaking, it may include export business and domestic business, 
in other words, export turnover and domestic turnover.  To the extent of export 
turnover, there would be a commonality between the numerator and the 
denominator of the formula.  If the export turnover in the numerator is to be 
arrived at after excluding certain expenses, the same should also be excluded in 
computing the export turnover as a component of total turnover in the 
denominator.  The reason being the total turnover includes export turnover.  The 
components of the export turnover in the numerator and the denominator cannot 
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be different.  Therefore, though there is no definition of the term ‘total 
turnover’ in section 10A, there is nothing in the said section to mandate that, 
what is excluded from the numerator that is export turnover would nevertheless 
form part of the denominator.  When the statute prescribed a formula and in 
the said formula, ‘export turnover’ is defined, and when the ‘total turnover’ 
includes export turnover, the very same meaning given to the export turnover by 
the legislature is to be adopted while understanding the meaning of the total 
turnover, when the total turnover includes export turnover.  If what is excluded 
in computing the export turnover is included while arriving at the total turnover, 
when the export turnover is a component of total turnover, such an 
interpretation would run counter to the legislative intent and impermissible.  
Thus, there is no error committed by the Tribunal in following the judgements 
rendered in the context of section 80HHC in interpreting section 10A when the 
principle underlying both these provisions is one and the same”. 
 
In the light of the above binding precedents, we direct the AO to exclude 

the above mentioned expenses both from the export turnover as well as 

from the total turnover while calculating deduction u/s 10A of the Act. 

 

5.   The next ground is regarding non-grant of credit of Tax Deducted at 

Source (TDS). 

6.     We have heard the learned A.R. as well as learned D.R. and 

considered the relevant material on record.   The learned Authorised 

Representative has pointed out that the Assessing Officer has not 

granted total credit of TDS amounting to Rs.10,41,110.  Thus he has 
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pleaded that the Assessing Officer may be directed to grant the full credit 

of TDS. 

7.     On the other hand, the ld. DR has submitted that this is a matter of 

verification and therefore without verification of fact the claim of the 

assessee cannot be accepted.  Accordingly, we direct the Assessing 

Officer to verify the correct credit to be allowed to the assessee on 

account of TDS and then allow the same. 

8.    The next ground is regarding levy of interest under Section 234B of 

the Act which is consequential in nature. 

9.     In the result, the appeal of the assessee is partly allowed.  

        Order pronounced in the open court on the 26th day of Oct., 2016.    

 

Sd/-                                    
(INTURI RAMA RAO) 
Accountant Member 

 Sd/-                                                      
(VIJAY  PAL RAO) 
Judicial  Member 

Bangalore, 
Dt. 26.10.2016.    
 

*Reddy gp 
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Copy to : 

1. Appellant 
2. Respondent 
3. C.I.T.                   
4. CIT(A) 
5. DR, ITAT, Bangalore.    
6. Guard File. 

 
                                                                                          By Order 

                                                                                              
   Asst. Registrar,  ITAT, Bangalore  

 
                             
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


