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आदेश / O R D E R 

PER D. KARUNAKARA RAO, AM: 

This appeal filed by the assessee on 13.6.2013 is against the order of the CIT 

(A)-40, Mumbai dated 15.4.2013 for the assessment year 2010-2011.   

2. In this appeal, the only issue raised by the assessee relates to the addition of 

Rs. 4,00,079/- made on account of remuneration of the partners.  Briefly stated 

relevant facts are that the assessee is engaged in the business of „building 

construction and electricity generation‟.  Assessee filed the return of income 

declaring the total income of Rs. 53,65,391/-.  Assessment was completed u/s 

143(3) of the Act and the assessed income was determined at Rs. 56,27,896/-.  

During the assessment proceedings, AO noticed that during the year, assessee 

debited Rs. 18.60 lakhs towards remuneration of the partners.  He further noticed 

that in the accounts, assessee allotted a sum of Rs. 50,000/- out of common indirect 

expenses which include partners remuneration.  Considering the above, AO is of the 

opinion, proper expenditure on this account was not debited thereby assessee 

claimed increased non-taxable income earned on account of power generation.   He 

applied the sales turnover based principle of proportion and arrived at a sum of Rs. 

4,00,079/- as an expenditure allocable to the power generation out of the sum of 
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Rs. 18.60 lakhs.  Aggrieved, assessee carried the matter in appeal before the first 

appellate authority.   

3. During the proceedings before the first appellate authority, after considering 

the submissions of the assessee, CIT (A) confirmed the addition made by the AO.  

While confirming the addition, CIT (A) held that the principle of res judicata does not 

apply to the income-tax proceedings.  He further relied on the decision of the ITAT 

in the case of ACIT vs. Asea Brown Boveri Ltd [110 TTJ (Mum) 502] and the 

judgment of the Hon‟ble Supreme Court in the case of Waterfall Estates Ltd vs. CIT 

(1996) [132 CTR 495].  Aggrieved with the said decision of the CIT (A), assessee is 

in further appeal before the Tribunal. 

4. During the proceedings before us, at the outset, ld Counsel for the assessee 

submitted that on similar facts AO restricted 10% of the claim in the preceding 

assessment year 2009-2010, implying that the addition should be restricted to 10% 

ie 1.80 lakhs.  However, he has nothing to contribute on the said principle of res 

judicata detailed by the CIT (A) in his order in para 3.4. 

5. On the other hand, Ld DR for the Revenue relied heavily on the orders of the 

Revenue Authorities and explained the 10% of the claim debited by the AO in the 

earlier AY 2009-2010 is without basis and therefore, the turnover based disallowance 

is qualitatively better criteria than that of the ad-hoc based disallowance.   

6. We have heard both the parties and perused the orders of the Revenue 

Authorities as well as the relevant material placed before us.  After hearing both the 

parties, we find merit in the Ld DR‟s argument ie the turnover based disallowance is 

qualitatively better criteria than that of the ad-hoc based disallowance.  We have 

also considered the fact of assessee‟s tendency of not to book expenses against the 

profit of the units which enjoys exemption / deduction.  This being the presumption 

when the assessee‟s ad-hoc sum of Rs. 50,000/- is done without any basis, in 

principle, we are of the opinion, the claim of the assessee is not sustainable in law.  

Accordingly, the ground raised by the assessee is dismissed. 

7. In the result, appeal of the assessee is dismissed. 
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Order pronounced in the open court on   22nd April, 2016. 

 Sd/-                  Sd/- 

(RAM LAL NEGI)                                            (D. KARUNAKARA RAO) 
 JUDICIAL MEMBER                    ACCOUNTANT MEMBER 

भुंफई Mumbai;      ददनांक       22.4.2016 

 व.नन.स./ OKK , Sr. PS 
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