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A /ORDER
PER D. KARUNAKARA RAO, AM:

This appeal filed by the assessee on 15.7.2014 is against the order of the CIT
(A)-9, Mumbai dated 3.6.2014 for the assessment year 2009-2010. In this appeal,

assessee raised the following grounds which read as under:

"1. The order passed by the Ld CIT (A), Mumbai confirming the levy of penalty u/s 271C of
the Income Tax Act, 1961 by the Assessing Officer is both bad in law and bad in facts.
2. The Ld CIT (A) erred in law as well as in facts in confirming the levy of penalty of Rs.

16,96,382/- u/s 271C of the Income Tax Act 1961 in spite of the fact that the
assessee’s quantum appeal regarding levy of TDS on payment of lease premium to
MMRDS was pending before the CIT (A)-12, Mumbai and this fact was in knowledge of
the CIT (A).”

2. The only issue involved in this appeal relates to the penalty u/s 271C of the
Act. Brief facts include that in the order u/s 201(1) / 201(1A) of the Act, AO
observed that the assessee had made lease premium payment of Rs. 60,55,050/- to
M/s. Metropolitan Region Development Authority (MMRDS). AO opined that the
same amount attracts TDS u/s 1941 of the Act. Considering the assessee’s non-

compliance of the provision of section 1941 of the Act as well as the assessee’s



failure to establish the reason for non-compliance, AO levied penalty of Rs.
16,96,382/- u/s 271C of the Act. Aggrieved, assessee carried the matter in appeal
before the CIT (A).

3. During the proceedings before the first appellate authority, after considering
the submissions of the assessee, CIT (A) dismissed the appeal. Therefore, assessee
is in further appeal before the Tribunal.

4, During the proceedings before us, at the outset, Ld Counsel for the assessee
submitted that though the fact of pending finalization of the quantum appeal,
regarding levy of TDS on payment of lease premium to MMRDA, before the CIT (A)-
12, Mumbai was brought to the notice of the first appellate authority, CIT (A)
ignored the same and confirmed the penalty. He further mentioned that the FAA
passed the order on quantum appeal on 11.8.2014 and the appeal was allowed.
Considering the same, it is the submission of the Id Counsel for the assessee that
since, the quantum appeal is allowed the penalty levied in this regard is required to
be deleted.

5. After hearing both the parties and on perusal of the orders of the Revenue
Authorities as well as the relevant material placed before us, we find, the order of
FAA on quantum appeal was not available before the CIT (A) at the time of
adjudication of the appeal on the issue of penalty u/s 271C. However, in the
quantum appeal, CIT (A)-12 granted relief to the assessee and allowed the appeal.
Considering the same, the penalty levied in the regard is required to be deleted. We
order accordingly. Thus, the grounds raised by the assessee are allowed.

6. In the result, appeal of the assessee is allowed.

Order pronounced in the open court on 23™ September, 2016.
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