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31aer / ORDER

PER: KUL BHARAT, J.M.

This is an appeal filed by the revenue against the order dated
29/12/2011 passed by the Id. CIT(A), Kota for the A.Y. 2005-06, wherein
the Revenue has taken sole effective ground, which is against deleting the
capital gain of Rs. 44,84,675/- assessed in the assessment year 2005-06.
2. The Id. Sr.DR has drawn our attention towards decision of the
Hon'ble Supreme Court in the case of CIT Vs. K.Srinivasan order dated

05/11/1971 regarding surcharge is part of tax.
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3. It is the contention of the Id. AR of the assessee that even if
surcharge is included then also the tax effect is lesser than the prescribed
limit. The Id. Counsel has placed on record the computation of tax, which

reads as under:-

Particulars Amount (In Rs.)
Additions

i. On account of LTCG 44,84,675/-
Total additions 44,84,675/-
Tax on total additions @ 20% 8,96,935/-
Total tax 8,96,935/-

The Id. Counsel has also placed on record the computation of tax after

adding surcharge @ 10%, which reads as under:-

Particulars Amount (In Rs.)

Additions

i. On account of LTCG 44,84,675/-

Total additions 44,84,675/-

Tax on total additions @ 20% 8,96,935/-

Surcharge @ 10% 89,694/-
9,86,629/-

EC & SHEC @ 3% 19,733/-

Total tax 10,06,362/-

It is observed that the demand/ tax effect in the Revenue’s appeal is less
than Rs. 10 lacs. Under the powers vested by sec. 268A(1) of the I T Act,
CBDT has recently issued Circular No.21 of 2015 dated
10.12.2015(F No. 279/Misc. 142/2007-ITJ(Pt) instructing the
authorities below that the departmental appeal should not be

filed before ITAT where the demand/tax effect does not exceed
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less than Rs.10 lacs. The circular is specifically mentioned to be applicable

for all pending appeals.

4, Subject to some exceptions, it is further directed by CBDT that all
the departmental appeals pending before ITAT where the demand/tax
effect is less than 10 lacs should be either withdrawn or not pressed by the

departmental representatives.

5. The present appeal is not covered by any exceptions mentioned in
the said CBDT circular. Since the tax demand in dispute in this
departmental appeal is below the limit set out by CBDT for the appeal the

same is not maintainable in view of fore goings.

6. The revenue has not given any other computation, therefore in view
of this computation, we dismiss the appeal of the revenue as not
maintainable as even if the surcharge is included then also the tax effect

remains lesser than the prescribed limit i.e. Rs.9,86,629/-.

7. In the result, the appeal of the revenue is dismissed.

Order pronounced in the open court on 25/04/2017.

Sd/- Sd/-
(WTTeiR) (BT ¥RT )
(BHAGCHAND) (Kul Bharat)
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