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ORDER

PER SHRI A.K.GARODIA, AM

These are cross appeals filed by the assessee and the revenue and these are
directed against the order of the 1ld. CIT(A)-I, Bangalore dated 29-11-2013 for
assessment year 2008-09.

2. The grounds raised by the assessee in its appeal are as under;

“l1. The ld. CIT(A) has erred by upholding the order of the
AO, DCIT 12(2) which is bad in law.
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2.The.ld.CIT(A)has erred in reducing a portion of the
Wrench Product development from the operating cost of the
Bangalore Unit by misinterpreting the submissions made by the
assessee without properly examining whether any such cost was
actually incurred at the Bangalore Unit and has apportioned the

same based on the ratio of turnover of the 2 units.

3. The Ild. CIT(A) erred in not considering the responses
filed by the appellant where in it was detailed and elaborated
on the nature of business done at respective units and the details
of the wrench Development cost being exclusively incurred for

export market.

4. The ld. CIT(A) has mis-interpreted the submissions of the
assessee by considering only the remuneration paid to the
Director and not the salary expenses attributable to the unit as a

whole, charged on the actual basis to the Bangalore Unit.

5. The CIT(A)a has erred in understanding the fact that the
domestic unit is mainly engaged in providing AMC services to the
Domestic Customers only and sells the old products domestic
customers by wrong examination of the purchase orders

submitted.

6. The appellant reserves the right to add additional
grounds to, or elaborate on the above grounds during the appeal
hearing as long as it is in relation to the above subject matter
under dispute”.

3. The grounds raised by the revenue in its appeal are as under;

“l. The order of the ld. CIT(A) is opposed to law and facts of

the case.

2. On the facts and in the circumstances of the case the

ld.CIT(A)erred in law and in directing the AO to exclude the
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expenditure incurred in foreign currency both from the export
turnover as well as from total turnover for the purpose of
computation of deduction u/s 10AA, without appreciating the
fact that the statute allows exclusion of such expenditure only
from export turnover by way of specific definition of export
turnover as envisaged by sub-clause (4) of Explanation 2 below
sub-section(*) of section 10A and the total turnover has not

been defined in this section.

3. For these and other grounds that may be urged at the time
of hearing, it is prayed that the order of the CIT(SA) in so far
as it relates to the above grounds may be reversed and that of

the AO may be restored.

4. The appellant craves leave to add, alter amend and/or

delete any of the grounds mentioned above.

4. Regarding the appeal of the revenue, ld. DR of the revenue supported the
assessment order whereas the 1d. AR of the assessee supported the order of the 1d.
CIT(A). He also submitted that this issue is squarely covered in favour of the
assessee by the judgment of the Hon’ble High Court of Karnataka rendered in the

case of M/s Tata Elxsi Ltd as reported in 349 ITR 98.

5. We have considered the rival submissions. We find that for the purpose of
computing deduction allowable to the assessee u/s 10A of the IT Act, 1961, the AO
excluded the expenditure incurred in foreign currency from the export turnover
whereas this is the direction of the 1d CIT(A), to the AO that these expenses should
also be excluded from the total turnover. As per the judgment of the Hon’ble

Karnataka High Court rendered in the case of M/s Tata Elxsi Ltd., (Supra), it is
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held that the total turnover is sum total of export turnover and domestic turnover
and therefore, if an amount is reduced from the export turnover then the total
turnover also goes down by the same amount automatically. Since, the direction of
the 1d. CIT(A) is in line with this judgment of the Hon’ble Karnataka High Court, we

decline to interfere with the order of the 1d. CIT(A) on this issue.

6. In the result, the appeal of the revenue is dismissed.

7. Regarding the assessee’s appeal, it was submitted by the 1d. AR of the
assessee that ground no.1 is general. Regarding ground no.2 & 3, it was submitted
by the 1d. AR of the assessee that the expenses incurred by the assessee on
Wrench product development should be allowed as deduction from the profit of
Cochin unit and Bangalore unit on actual basis as has been claimed by the
assessee instead of apportionment of this expenses in the ratio of turnover of these
two units as has been done by the AO. Various arguments were made by the 1d. AR
of the assessee but in reply to a query raised by the Bench as to whether the
assessee has been able to establish the direct nexus of the expenses claimed for
Bangalore unit with the revenue shown for Bangalore unit, it was submitted by the
ld. AR of the assessee that no such direct nexus was asked to be established by the
authorities below and therefore, this exercise was not done and the relevant facts
are not readily available. In view of these facts, we feel it proper to restore this
matter to the file of AO for a fresh decision with the direction that the assessee
should establish the nexus between the expenses in respect of Wrench product
development claimed by the assessee for Bangalore unit witht the revenue shown

in that unit and if the assessee is able to establish the nexus of entire such
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expenses claimed for Bangalore unit with revenue shown in Bangalore unit then
the entire such expenses claimed in Bangalore unit should be allowed in
computing the income of Bangalore unit without apportioning any part thereof to
Cochin unit but if the assessee is not able to establish such nexus of entire such
expenses then the apportionment made by the AO of such expenses in the ratio of
turnover of these two units should be accepted. We order accordingly. Ground

No.2 & 3 are allowed for statistical purposes.

8. Regarding ground no.4, it was submitted by the ld. AR of the assessee
that it is noted by the ld. CIT(A) in para-4.5 of his order that this was the
submissions of the 1d. AR of the assessee before him that if the AO has apportioned
an amount of Rs.13,47,270/- to the Bangalore unit then he should allow deduction
of that expenses in that unit u/s 35 of the IT Act, 1961 because it is an expense
incurred for scientific research allowable u/s 35(1)(iv) of the IT Act even if it is of
capital nature. He submitted that this issue has been decided by the 1d. CIT(A)
against the assessee on this basis that the assessee has never claimed this
expenses as R&D expenses and therefore, the order of the 1d. CIT(A) on this issue
is not justified. At this juncture, a query was raised by the Bench that as per the
provisions of sec.35(1)(iv) of the IT Act, deduction is allowable in respect of
expenditure of capital nature on scientific research and therefore, the assessee has
to fist establish that this expenses are incurred on scientific research. The Bench
asked the ld. AR of the assessee to point out the evidence in this regard. In reply,
the 1d. AR of the assessee drawn our attention to pages 19-23 of the paper book
and pointed out that on these pages is the details of employees with their names,

designation, educational qualification and prior work experience and from the



6 ITA Nos.405 & 458(B)2014

same, it can be seen that all these persons are technically qualified persons and
therefore, it has to be accepted that the assessee has carried out scientific research
and the expenses claimed are for scientific research. Further observation was
made by the Bench that merely by employing technical persons, it cannot be said
that the assessee has actually carried out scientific research unless it is
established that in fact, scientific research was carried out by the assessee. In
reply, no further evidence could be pointed out by the 1d. AR of the assessee to
establish this aspect that in fact, scientific research was carried out by the
assessee. In view of this factual position, we find no merit in this claim of the
assessee that deduction of this amount should be allowed u/s 35(1)(iv) of the Act,

1961. Accordingly, ground no.4 is rejected.

9. Regarding ground no. 5 & 6, it was submitted by the ld. AR of the

assessee that these grounds are general in nature,

10. In the result, the appeal of the assessee is partly allowed for statistical

purposes.

11. In the combined result, the appeal of the revenue is dismissed and the

appeal of the assessee is partly allowed for statistical purposes.

Order pronounced in the open court on the date mentioned on the caption

page.

(VIJAY PAL RAO) (A.K. GARODIA)
JUDICAL MEMBER ACCOUNTANT MEMBER
Place: Bangalore:

Dated: .04.2017
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