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     These two appeals have been preferred by the assessee against order dated 

31/10/2011 and 17/04/2013 passed by the Ld. CIT(A)-18 Mumbai, pertaining 

to the Asst. years 2004-05 & 2007-08 respectively, whereby the Ld. CIT(A) 

dismissed the appeals filed by the assessee against assessment orders. Since 

both the appeals pertain to the same assessee and the issues involved are 

common, the same were clubbed and heard together and are being disposed of 

by this common order for the sake of convenience. 

ITA No. 26/M/2012 A.Y. 2004-05 

 

2. Brief facts of the case are that the appellant company engaged in the 

business of Consultancy Services in Human Resources Development, filed its 

return of income for the relevant A.Y. declaring a loss of Rs. 2,09,45,426/-after 

claiming deduction of Rs. 1,28,86,816/-as unrealized Foreign Exchange gain. 

The case was scrutinized u/s 143(3) of the Income Tax Act, 1961 (in short ‘the 

Act’), assessing the loss of Rs 1,73,55,454/-. The assessee preferred appeal 

before the first appellate authority against the said order which was partly 

allowed. The department filed appeal against the order passed by the first 

appellate authority on the issue of disallowance of bad debts of Rs. 8,62,631/- 

u/s 36(1)(vii), however, the department’s  appeal was dismissed by the ITAT 

vide its order dated 22/06/2009.  The assessment was thereafter reopened 

after recording the following reasons:- 
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“On verification of case records, it was observed that the assessee has 

accounted gain of Rs. 1,28,86,816/- on account of foreign exchange 

fluctuation. However in the computation the same has been claimed as 

deduction as the same was not realized. Since gain on account of foreign 

exchange fluctuation is accounted in the books following accepted 

accounting principles on accrual basis, the same is taxable as revenue 

income. It has been stated that gains or losses arising out of fluctuation in 

foreign exchange is accounted for on actual payment/realization. Also 

foreign exchange gain has been reduced from loan liability. Provision of 

Section 43A is also not applicable in this case as the gain/loss is on 

purchase of depreciation assets. The irregular allowance of deduction 

towards unrealized foreign exchange gain resulted in under assessment of 

income.” 

 

3. Accordingly, notice u/s 148 of the Act was issued and the assessee was 

asked to file return of income within 31 days of the receipt of the notice. 

However, no return was filed in response to said notice. During the course of 

re-assessment proceedings, copy of reasons for reopening its case for 

assessment year 2004-05 was provided to the assessee company whereupon 

the company furnished its explanation. After taking into consideration the 

explanation of the assessee, the A.O relying on the various judgments of the 

Hon’ble Supreme Court and High Courts made addition of foreign exchange 

gain to the tune of Rs. 1,28,86,816/- to the income of the assessee company 

and determining the total income of the assessee at Rs. (-) 53,31,269/-.  

4. The assessee filed appeal against the re-assessment order before the Ld. 

CIT(A), who after hearing the assessee dismissed the appeal and confirmed the 

findings of the A.O. The assessee has filed the present appeal against the 

impugned order passed by the Ld. CIT(A) on the following effective grounds:-     

 

“1. The learned Commissioner of Income Tax (Appeals)-18 has erred 

in not allowing our appeal for wrongly reopening the assessment 

proceedings u/s 147 of IT Act, 1961 by the Assessing Officer. 

 

2. The learned Commissioner of Income Tax (Appeals)-18, Mumbai 

has erred and has failed to consider our submissions. The 
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Unrealized Foreign exchange gain of Rs. 1,28,83,816/- has been 

wrongly added to the Income for the Financial Year 2003-04 (Asst. 

Year 2004-05).”  

 

 5. Before us the Ld. Counsel for the assessee submitted that reopening of 

present case is bad in law as the original assessment was completed after 

examining the issue regarding unrealized foreign exchange gain. Specific query 

in this regard was raised during the assessment proceedings and reply thereto 

was submitted accordingly. Relying on the ratio laid down by the Hon’ble Delhi 

High Court in Kelvinator of India Ltd., 256 ITR 1 (Del) the Ld. Counsel 

submitted that reassessment proceedings cannot be initiated on a mere change 

of opinion, completed assessment can be reopened only when there is a 

tangible material available with the AO to form a belief that taxable income has 

escaped assessment and that the reasons recorded in this case do not indicate 

application of mind and reason to believe that income escaping assessment 

which are the basic elements required for reopening of assessment order.   The 

Ld. Counsel further submitted that unutilized Foreign Gain/loss is basically a 

notional gain/loss on revaluation of foreign loan taken, Foreign Debtors and 

Creditors on the date of Balance Sheet. The individual foreign loans, Foreign 

Debtors and Creditors are not affected by this notional gain/loss. The assessee 

company has been following a consistent method in all the assessment years. 

In AY 2001-02, AY 2002-03 and AY 2005-06, when there was an unrealized 

foreign exchange loss, the company did not treat the same as expense. 

Accordingly, in the AYs 2003-04 and 2004-05, when there was an unrealized 

foreign exchange gain, the company did not consider the same as income. 

Since the loss has not been considered as expense, the gain cannot be 

considered as income. The loss or gain is notional and not real therefore, the 

same could not be added to the income of the assessee.   
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6. On the other hand the Ld. DR relying on the findings of the Ld. CIT(A) 

submitted that principal of estoppel is not applicable to the proceedings under 

Income Tax Act and the A.O has rightly reopened  the assessment. Since the 

Ld. CIT(A) has confirmed the action of the AO in accordance with the ratio laid 

down by the Hon’ble Supreme Court in CIT vs. Woodward Governor India Pvt. 

(2009) 312 ITR 254 (SC), the  order under challenge  is neither illegal nor 

beyond jurisdiction. 

7. We have heard the rival submissions and also perused the documents on 

record including the cases relied upon by the parties in support of their 

respective contentions. We notice that during the original assessment 

proceedings u/s 143(3) of the Act., the A.O asked the assessee to furnish 

details regarding foreign exchange loss vide letter dated 28th July 2006 (Para 

21 item 14). In response thereof the assessee furnished the details of 

unrealized foreign exchange gain (unrealized) for the A.Y. 2004-05 as annexure 

14 to letter dated 25.9.2006. We further notice that the assessee company has 

been following a consistent method. In AYs 2001-02, 2002-03 and 2005-06 

when there was an unrealized foreign exchange loss, the company did not 

consider the same as expense and in the AYs 2003-04 and 2004-05 when there 

was an unrealized foreign exchange gain the company did not treat the same as 

income. The foreign exchange loss for the AYs 2001-02,2002-03 and 2005-06 

were disallowed by the assessee in the computation of income and the same 

were reversed on the first day of next financial year.  Similarly, there was 

unrealized foreign exchange gain for the AY 2003-04 which was not considered 

as income in the computation of income. The issue regarding foreign exchange 

gain/loss was not raised by the AO in all these years and the assessment 

orders were passed u/s 143(3) of the Act.  

 

8. From the contents of reasons for reopening of assessment order it can be 

inferred that the A.O has changed his opinion after passing original 
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assessment order. As per the provisions of the Act, the AO can reassess the 

income which has escaped assessment to re-compute the loss or the 

depreciation allowance or any other allowance if he has reason to believe that 

any income chargeable to tax has escaped assessment for any assessment year 

subject to the provisions of section 148 to 153 of the Act. In the light of the 

aforesaid provisions it can be said that discovery of new and important matter 

or knowledge of fresh facts which were not available at the time of original 

assessment would constitute reason to believe that any income chargeable to 

tax has escaped. But in the present case since no new material has come on 

record or no new information has been received. So, the action of the AO is not 

based on ‘reason to believe’ within the meaning of section 147 of the Act. 

Therefore, it amounts to mere fresh application of mind to the same set of facts 

or mere change of opinion which does not provide jurisdiction to the AO to 

initiate proceedings under section 147 of the Act. 

9. In M.J. Pharmaceuticals Ltd. Vs DCIT (2008) 297 ITR 119 the Hon’ble 

jurisdictional High Court has held that when the question as to whether for 

determining total income under section 115JB of the Act, the book profit has to 

be increased by the amount of provision for deferred taxation made by the 

assessee in P&L account, was specifically raised by the AO at the time of 

assessment proceedings and the AO passed the assessment order accepting the 

explanation given by the assessee, the said assessment cannot be reopened for 

considering the very same issue unless the AO has some material to form the 

opinion that income chargeable to tax has escaped assessment. In Kelvinator of 

India Ltd., 256 ITR 1 (Del) the Hon’ble Delhi High Court has held that 

reassessment proceedings cannot be initiated on a mere change of opinion and 

completed assessment can be reopened only when there is a tangible material 

available with the AO to form a belief that taxable income has escaped 

assessment. In the present case, since the AO has passed the assessment 

order taking into consideration the explanation of the assessee regarding 
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unrealized foreign exchange gain in question, it can be concluded that 

reopening is not based on the reason to believe within the meaning of section 

147 of the Act. In view of the ratio laid down by the Hon’ble Supreme Court and 

High Court discussed, we are of the considered opinion the action of AO is 

illegal and not sustainable under law. Hence, the same is declared void. Since 

the assessment order itself is not sustainable in law, the question of 

confirmation of the said order by the Ld. CIT(A) does not arise. We, therefore, 

set aside the impugned order passed by the Ld. CIT(A) and allow the first 

ground of appeal of the assessee. Since, we have allowed the first ground of the 

appeal, we do not consider it necessary to decide ground No 2 of the appeal on 

merits. 

ITA No. 4523/M/2013 A.Y. 2007-08 

 

The facts of the case and the issues involved in the present case are 

identical to the case of the assessee for the assessment year 2004-05 aforesaid 

(except the amount involved) and since we have decided the identical issue in 

favour of the assessee, we also allow the present appeal of the assessee on the 

same reasoning. 

In the result, the assessee’s appeal for the assessment year 2004-05 and 

2007-08 are allowed.   

 

     Order pronounced in the open court on 16th November, 2016  

 

 
              Sd/-                                                Sd/- 
       (RAJENDRA)                         (RAM LAL NEGI)  

   ACCOUNTANT MEMBER  JUDICIAL MEMBER  

  मंुबई Mumbai; 0दनांक Dated:16/11/2016  
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