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Appellant  by    :  Shri V Chandra Sekhar, Advocate 

Respondent by  :  Shri Sanjay Kumar, CIT
Date of Hearing              :   20-4-2016
Date of Pronouncement :    25-5-2016




O R D E R
SHRI VIJAYPAL RAO, JUDICIAL MEMBER :      
These two appeals  by the related assessee are directed against the two separate orders of Commissioner of Income-tax (Appeals) – III both dated 16/7/2014 for the assessment year 2006-07.  Since  common grounds are raised in these appeals arisen from the identical facts and circumstances under which the additions were made by the AO in the re-assessment proceedings.  Therefore, for the sake of convenience, these two appeals are clubbed together for the purpose of hearing and are being disposed of by this composite order.  
2.
The grounds raised in these appeals are as under:-

“1)The authorities below failed to appreciate that the impugned order are against the scheme of the act in as much as the mandatory provisions have not been complied with in the issuance of notice u/s 148 of the IT Act and further lacks jurisdiction and hence the impugned assessment requires to be cancelled and annulled under the facts and circumstances of the appellant’s case.

2) Without prejudice to the above, the authorities below failed to appreciate that the decision of the Hon’ble High Court of Karnataka was not applicable to the appellant as was heavily relied upon by the AO and the CIT(A) and thus the impugned assessment requires to be deleted under the facts and circumstances of the appellant’s case.

3) Without prejudice to the above, the authorities below failed to appreciate that even if the decision of the Hon’ble jurisdictional Court was to be applied to the appellant, the same was not assessable for the assessment year under appeal under the facts and circumstances of the appellant’s case and thus require to be deleted.
4) Without prejudice to the above, the authorities below ought to have proceeded based on the supplementary Joint Development agreement which superceded the original Joint Development agreement and having not done so has seriously erred in the formation of belief and the basis on which the impugned assessment have been completed and thus the addition requires to be deleted.

5) Without prejudice to the above, the authorities below failed to appreciate that the appellant had already returned  income from Capital Gains for the previous year that was assessable as per the scheme of the act and assessing the same for the previous year relevant to the assessment year under appeal is bad in law and requires to be deleted.

6) Without prejudice to the above, the authorities below failed to appreciate that the computation of capital gains so assessed by the appellant is erroneous and against the scheme of the act and thus requires to be substantially reduced.


7) Without prejudice to the right to seek waiver with the Hon’ble CCIT/DG, the appellant denies himself liable to be charged to interest u/s 234B of the Act, which under the facts and in the circumstances of the appellant’s case and the levy deserves to be cancelled.


8) For the above and other grounds that may be urged at the time of hearing of the appeal, your appellant humbly prays that the appeal may be allowed and justice rendered and the appellant may be awarded costs in prosecuting the appeal and also order for the refund of the institution fees as part of the costs.

3.
The first issue raised in this appeal in ground No.2 is regarding validity of reopening.  The assessees have also filed additional grounds on the issue of validity of re-assessment vide application dated 25/6/2015 as under:-

“1) The authorities below are not justified in re-opening the assessment for the aforesaid assessment year in as much as there was no income escaping assessment for the year under appeal and, therefore, the order of assessment passed by the learned AO invoking the provisions of sec. 147 of the Act deserves to be cancelled.

2) Without prejudice to the above, the order of re-assessment is bad in law and void-ab-initio for want of requisite jurisdiction especially, the mandatory requirements to assume jurisdiction u/s 148 of the Act did not exist and have not been complied with as the reason recorded u/s 148(2) was not furnished to the appellant by the authorities below and consequently, the re-assessment requires to be cancelled.

3) The authorities below was not justified in not holding the land in questions a capital asset within the meaning of sec. 2(14) of the IT Act and hence ought to have been held without prejudice to the fact that the appellant cannot be assessed to Capital Gains and the Joint Development agreement of the schedule property being an agricultural land does not come within the purview of capital gains and thus assessing the same is bad in law and deserves to be deleted.”
4.
We have heard learned AR as well as learned DR on the  additional ground challenging the validity of reassessment u/s 147 due to non furnishing of reasons recorded by the AO for reopening  the assessment.  The learned AR of the assessee has submitted that the assessee vide its letter dated 24/4/2012 requested the AO to furnish the reasons recorded for reopening of the assessment.  However despite the specific request made by the assessee, the AO did not furnish the reasons, therefore, this ground raised by the assessee is purely legal in nature and goes root of the matter.  The learned AR submitted that for adjudication of additional ground  involves investigation of the fact otherwise then found on the record of the department and since these are the pure questions of law and hence goes into the root of the matter of jurisdiction. Therefore, in view of the judgment of Hon’ble Supreme Court in the case of NTPC, 229 ITR 383, the additional ground raised by the assessee may be admitted for adjudication. 
5.
On the other hand, the learned DR has objected to the admission of the additional grounds.

6.
We have considered the rival submission as well as relevant material on record.  We find during the course of re-assessment proceedings, the assessee filed a letter dated 24/4/2012 in response to the notice u/s 148.  In the said letter under para 4, the assessee have made specific request/prayer for the reasons so recorded while issuing notice u/s 148 of the Act in the light of the principle laid down by the Hon’ble Supreme Court in case of GKN Drive Shaft India Ltd. Vs. ITO, 259 ITR 19. The assessee has also submitted that the assessee challenges the very notice issued u/s 148. The Revenue has not disputed the reply filed by the assessee vide notice u/s 148.  Further, the AO in para No.6 has stated that in response to the notice u/s 148, the assessee vide its letter dated 24/4/2012  has taken an objection that the AO does not have jurisdiction  to reopen the assessment relying on   various case laws.  It is manifested from the facts recorded by the AO that the assessee duly requested for the reasons recorded by the AO for reopening of the assessment.  However, the assessee has stated that the reasons recorded was not supplied by the AO so that the assessee could have raised the objection against the issue of notice u/s 148 more precisely and specifically, therefore, we find that for deciding this issue of validity of reassessment, no further investigation of facts or record is needed and accordingly in view of the judgment of Hon’ble Supreme Court in the case of NTPC (Supra) we admit the additional grounds raised by the assessee for adjudication on merits.
7.
The learned AR of the assessee has submitted that the reassessment completed by AO without supplying the reasons recorded for reopening of the assessment is not sustainable in law in view of the various legal precedence including the judgment of Hon’ble Supreme Court in the case of GKN Drive Shaft India Ltd., Vs. ITO, 259 ITR 19 as well as the judgment of Hon’ble Bombay High Court in the case of CIT Vs. VSNL, 340 ITR 66.  The learned AR of the assessee has also relied on the decision dated 7/6/2013 of this Tribunal  in the case of M/s Suez Tractebel S.A  Vs. DCIT in ITA 656 of 2009 and submitting that an identical issue has been considered and decided by the tribunal by holding that non furnishing of the reasons recorded for reopening of the assessment u/s 148(2) of the Act before completion of the assessment renders the order of reassessment  invalid and unascertainable in law.
8.
On the other hand, the learned DR has submitted that the crux  of the reasons recorded by the AO for reopening of the assessment were supplied to the assessee vide letter dated 4/1/2013 and, therefore, the assessee was aware about the reasons recorded by the AO for reopening of the assessment.  He has filed the notice vide letter dated 4/1/2013 and submitted that when the circumstances  and crux of the reasons recorded by the AO have been supplied to the assessee then the case does not fall in the category of non supply of reasons.

9.
We have considered the rival submissions as well as relevant material on record. As we have already discussed the facts relating to the issue that the assessee vide its letter dated 24/4/2012 requested the AO for the reasons recorded for redoing of the assessment.  The Revenue has also  disputed the fact that the assessee requested for the reasons recorded for reopening of the assessment. The assessee has stated that the AO did not supply the reasons recorded before completion of assessment.  However, the learned DR has submitted that vide letter dated 4/1/2013, the circumstance and crux of the reasons recorded by the AO was supplied to the assessee. We note that the letter dated 4/1/2013 issued by the AO for asking the assessee the case has been selected for scrutiny consequent of issue of notice u/s 148 and in the connection the assessee were to furnish the various details as enumerated in this letter.  Therefore, the purpose of issuing the said letter dated 1/4/2013 is asking the assessee to furnish the requisite details and not to furnish the reasons recorded for reopening of the assessment.  Though the AO has recorded certain facts regarding development agreement entered into between the assessees and M/s SJR Builder which give raise to the capital gain assessable to tax for the year under consideration, however, the said statement of the AO in the said letter cannot be substituted  the real and actual reasons recorded by the AO for reopening of the assessment.   It is well settled proposition of law that the reasons cannot be substituted or amended and has to be considered what was recorded by the AO at the time of reopening of the assessment.   Therefore, it is clear from the record that reasons as recorded by the AO for reopening of the assessment were not supplied to the assessee before the reassessment u/s 143(3) r.w.s 147 was completed by the AO.  The Hon’ble Supreme Court in the case of GKN Drive Shaft India Ltd., 259 ITR  19  has laid down the principle recorded  reason must be furnished  to the assessee when the assessee sought for the reasons.  The furnishing of reasons to the assessee is not an empty formality but the purpose is to enable the assessee to file objections  to the same before the AO.   The recording  the reasons and furnishing of the same has to be  strictly  complied since  it is jurisdictional issue.  It is settled proposition  of law that if the assessee sought the reasons recorded for reopening of the assessment then the AO is bound to supply the same and decide the objection if any filed by the assessee against the reasons so recorded for reopening of the assessment.  The AO is bound to dispose of the objections before completing the reassessment and, therefore, it gives the jurisdiction to the AO to complete the reassessment.  In case, the AO disposes  the objections and satisfy with the objections then the notice issued u/s 148 of the Act is required to dropped or withdrawn otherwise the AO has to proceed further with the reassessment proceedings.  In the absence of compliance of the mandatory condition to supply the reasons recorded for reopening of the assessment and disposing of the objections  before the reassessment proceedings is completed, the reassessment order passed by the AO is bad in law.  The Hon’ble Bombay High Court in case of CIT Vs. Videsh Sanchar Nigam Ltd., 340 ITR 66  has decided this issue by holding that when the assessee sought the reasons recorded for reopening of the assessment and the AO failed to supply the same then in the absence of reasons being furnished, the order passed on reassessment is bad in law.  A similar view has been taken by the Hon’ble Bombay High Court in the subsequent decision in the case of CIT Vs. Trend Electronics 379 ITR 456 in para 8 as under:-
8. We find that the impugned order merely applies the decision of the Apex Court in GNK Driveshafts (India) Ltd. (supra). Further it also follows the decision of this Court in Videsh Sanchanr Nigam Ltd. (supra) in holding that an order passed in reassessment proceedings are bad in law in the absence of reasons recorded for issuing a reopening notice under Section 148 of the Act being furnished to the assessee when sought for. It is axiomatic that power to reopen a completed assessment under the Act is an exceptional power and whenever revenue seeks to exercise such power, they must strictly comply with the prerequisite conditions viz. Reopening of reasons to indicate that the Assessing Officer had reason to believe that income chargeable to tax has escaped assessment which would warrant the reopening of an assessment

10.
Accordingly in the case in hand when the AO has failed to furnish the reasons recorded for reopening of the assessment and consequently failed to dispose of the objections which would have been raised by the assessee against such reasons prior to the completion of re-assessment.  Hence, the  re-assessment order passed by the AO in the case of both the assessees are bad in law for want of   furnishing the reasons recording for reassessment of assessment  despite the specific request made by the assessee and consequently we quash the impugned orders of the AO passed u/s 143(3) r.w.s 147 of the Act. 

11.
  Since we have quashed re-assessment orders, we do not propose to go into the other issue/grounds raised by the assessee in this appeal.


In the result, the appeal filed by the assessee is allowed. 
Order  pronounced in the open court on  25th  May,  2015.  
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