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	This appeal by the revenue is directed against the order of ld. CIT (A), Alwar dated 21.07.2016 pertaining to A.Y. 2009-10. The revenue has raised the following ground of appeal :-
		
“ That the ld. CIT (A) has erred on the facts & circumstances of the case in deleting the penalty imposed u/s 271(1)(c) by the AO of Rs. 19,00,196/- without giving any specific findings and not appreciating the facts that the penalty was imposed on the income surrendered on the additions sustained by the CIT (A) which were made by the AO during assessment proceedings. Reliance is placed to the decision of the Hon’ble Apex Court dated 30.10.2013 in Civil Appeal No. 9772 of 2013 (Arising out of SLP (Civil) No. 18389 of 2013) on similar issue in the case of MAK DATA Pvt. Ltd. vs. CIT-II.”


2.	Briefly stated the facts are that a survey action under section 133(A) of the Income Tax Act, 1961 (hereinafter referred to as the Act) was conducted at the premises of the assessee on 21.01.2009. Thereafter, the case was selected for scrutiny assessment. While framing the assessment, the AO assessed the income at Rs. 71,59,799/- against the total income declared at Rs. 61,11,753/-. The AO also initiated penalty proceedings under section 271(1)(c) of the Act in respect of the amount of Rs. 55,02,298/- as surrendered by the assessee during the course of survey. Subsequently, the AO imposed penalty vide order dated 17.03.2015 at Rs. 19,00,196/- in respect of the amount surrendered of Rs. 55,00,298/- and investment made in NSC of Rs. 28,000/-.  Aggrieved by this, the assessee preferred an appeal before ld. CIT (A), who after considering the submissions directed the AO to delete the penalty.  Against this order, the revenue is in appeal before this Tribunal.
3.	None appeared on behalf of the assessee despite notice of hearing has been duly served on the assessee. Therefore, the appeal was fixed for hearing in the absence of the assessee.
4.	The ld. D/R supported the order of the AO and submitted that the ld. CIT (A) was not justified in deleting the penalty. However, he conceded the fact that penalty has been imposed on the amount which was surrendered during the course of survey and was duly declared in the return of income.
5.	We have heard ld. D/R and perused the material available on record.  The ld. CIT (A) has given a finding of fact in para 4.3 to 4.6 of his order as under :-

“4.3.	I have gone through the penalty order as well as submissions made by the appellant along with judicial citations given therein and find that a penalty of Rs. 19,00,196/- has been imposed by the AO u/ 271(1)(c) of the IT Act. Penalty has been impoed by the AO on the ground that during the course of survey conducted at the business premises on 21.01.2009, an additional income of Rs. 55,02,298/- was declared and reflected in the return of income. In the quantum appeal, an addition of Rs. 80,856/- on account of unexplained payments/expenses, an addition of Rs. 28,000/- on account of investment in NSC, Rs. 2,500/- on account of interest on NSC and interest on TDS of Rs. 4,804/- were confirmed by the CIT (A), Alwar.

4.4.	the appellant has stated that there has been no concealment of any fact or furnishing of inaccurate particulars of income and AO has failed to record his satisfaction as to whether particulars of income have been concealed or have  been furnished inaccurately. The appellant has stated that wrong or inaccurate particulars of income were not furnished and Hon’ble Supreme Court has held in the case of CIT v/s Reliance Petro Products 322 ITR 158 that penalty cannot be imposed even for making unsustainable claims. It is submitted that AO has failed to point out any concealment of income in the return of income filed the appellant. It is further stated that certain additions have been made by the AO which does not amount to concealment of income or furnishing of inaccurate particulars, as has been held in a number of judicial decisions.

4.5.	The appellant has further placed reliance on a number of judicial decisions including that of Hon’ble Supreme Court and Rajasthan High Court to substantiate the contention that there has been no concealment of income or furnishing of inaccurate particulars on his part.  It is stated that whatever papers were found in the course of survey, based on that income was surrendered and taxes were paid after duly declaring the income in the return. No penalty can be levied on this, as has been held by the Hon’ble ITAT, Ahmedabad Bench in the case of R. Umedbhai Jewellers Pvt. Ltd. vs DCIT in ITA No. 221/AHD/2015 vide order dated 09.10.2015 that no penalty under section 271(1)(c) of the IT Act could be imposed on the additional income declared in survey and disclosed in the ITR after paying due taxes. The Hon’ble ITAT has relied upon the decision of Hon’ble Delhi High Court on identical issue in the case of SAS Pharmaceuticals, 335 ITR 259.

4.6.	Having considered the submissions made in this regard, I find that penalty has been imposed by the AO merely on the basis of surrender of income made at the time of survey which was declared in the return of income and certain additions made in the course of assessment proceedings which have been sustained by the CIT (A) in the quantum appeal. No enquiries have been made or any other adverse material been brought on record or any finding has been given by the AO in the course of penalty proceedings to hold that appellant has furnished inaccurate particulars of his income or has concealed the income.  Following the judicial decisions cited by the appellant of Hon’ble ITAT Ahmedabad Bench which has on identical facts held that no penalty could be imposed. Further, I find that jurisdictional Rajasthan High Court in the case of CIT vs. Krishi Tyre Retrading and Rubber Industries (2014) 51 Tax World 11 where it was held that no penalty could be imposed merely on the basis of sustenance of addition. Accordingly, I hold that there is no justification in the action of the AO and therefore, delete the penalty of Rs. 19,00,196/- imposed by the AO.” 


As per provisions of section 271(1)(c) of the Act, penalty can be imposed if the assessee is found to be guilty of concealing of particulars of income or furnishing inaccurate particulars of income.  In the present case, undisputedly the assessee has duly reflected the amount as surrendered during the course of survey. Therefore under the facts it cannot be inferred that the assessee has concealed the particulars of income or furnished inaccurate particulars of such income. Hence, we do not see any reason to interfere in the order of the ld. CIT (A), same is hereby affirmed. The ground of the revenue is rejected. 
2.	In the result, appeal is dismissed.

Order pronounced in the open court on      27/01/2017.   			
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