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ORDER

PER RAVISH SOOD, J.M:

The present appeal filed by the assessee is directed
against the order passed by the CIT(A)-24, Mumbeai, dated 29.11.2012,
which in itself arises from the order passed by the A.O under Sec. 143
(3) of the Income Tax Act 1961 (for short ‘Act’), dated 22.12.2010. The
assessee assailing the order of the CIT(A) had carried the matter in

appeal before us, raising the following grounds of appeal:-

“1. The Ld. CIT (4) erred in law and on Jacts in confirming an addition to the
extent of Rs.6,27,117/- as against the amount offered by the assessee of
Rs.1,98,221/- during the assessment proceedings without appreciating the
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ﬁzct& on records and the submission made by the assessee. T, hus, the addition
must be deleted.

2. The Ld. CIT (4) erred in law and on Jacts in making an addition of
Rs.50,000/- as unaccounted investment by the assessee to make purchases for
the sales. Thus, the addition must be deleted.

2. The assessee is running a proprietary concern M /s
Agarbattiwalg Enterprises, which is engaged in the business of trading

wholesaler, and is also a partner in a firm by the name of M /s
Selection Corner. The assessee filed his Teturn of income’ on
02.01.2009 declaring ihcome of Rs;1,09,120/ -, which was followed by
a ‘revised return’ on 31.10.2010. The case of the assessee Wa‘s’l';‘taken
up for scrutiny proceedings u/s 143(2) of ‘Act’. That during the course -

Mumbai, having cash deposits of Rs. 54,35,485/- came to the notice
of the A.O. The assessee on being called upon to explain the nature
and source of the aforesaid deposits, therein Submitted that the ‘debit’

unaccounted wholesale business of trading in gift and cutlery items,
and referring to the profit margin of 2% to 3%, which as per him would
be earned from such business, therein computed the income there
from at Rs. 1,98,221/-, ie by applying an average profit margin of
3.16%, and offered the same as additional income. The A.O bin the
absence of any evidence being placed on record by the assessee, which
could go to Support his explanation that thé debit/ credit entrieé-in his
undisggqsed ‘bank account’ Tepresented the unaccounted Whélesale
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business transactions, and being of the view that the same were in the
nature of the sales of his regular business, thus adopted the Net profit
margin of 24.88% shown by the assessee in his regular business, and
estimated the undisclosed business income of the assessee at Rs.
15,43,765.18.

3. A.VThe assessee assailed the assessment order before the CIT(A),
who being of the view that the Net profit rate of 24.88% applied by the
A.O as regards the undisclosed business transactions of the assessee,
was found to be excessive, therein did not find favor with the view of
the A.O. The CIT(A) thereafter summarily going by the contention of
the assessee, and taking the aggregate of the withdrawals of Rs.
7,83,893/- from the aforesaid ‘bank a/c’ as the ground base for
computing the undisclosed income of the assessee, and further
reducing the same by 20% of the aggregate of such withdrawals, i.e
Rs. 1,56,778/-, thus concluded that the amount of Rs. 6,27,117/- [i.e
Rs. 7,83,893/- (-) Rs. 1,56,778/-] could fairly be held to be the profit
generated by the assessee from his aforesaid undisclosed business
transactions. The CIT(A) further made an addition of Rs. 50,000/ -
towards the unaccounted seed money, which as per him would fairly
explain the source of the initial capitai requirement of the assessee
that would have been injected by the assessee at the start of his
business during the year under consideration. The CIT(A) thus on the
basis of his aforesaid observations substituted the addition of
Rs.15,43,765 made by the A.O, by an amount of Rs.6,77,117 [i.e
Rs.6,27,117/-(+) Rs. 50,000/-].

4. The assessee being aggrieved with the order of the CIT(A) had
carried the matter in appeal before us. The hearing of the aforesaid
appeal was fixed for 05.01.2017, however we find that despite being

afforded sufficient opportunity, neither the assessee had put up an
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appearance, nor any adjournment was sought on his behalf. Thus in
the backdrop of the aforesaid facts, we are left with no other option
but to proceed with as per Rule 24 of the Appellate Tribunal Rules,
1963, and dispose of the appeal after hearing the reSpondent and

perusing the material available on record.

S. The Ld. Departmental Representative (for short “D.R’) submitted
before us that the appeal of the assessee was devoid of any merit, and

as such the same was thus liable to be dismissed.

6. We have heard the Ld. D.R and perused the records. We are of
the considered view that in the backdrop of the Unexplained credits’
that had emerged in an undisclosed ‘bank account’ of the assessee
with Dena Bank, Branch: Nagdevi, Mumbai, a very heavy onus was
cast upon the‘ assessee to establish beyond any scope of doubt, both
the ‘Nature’ and ‘Source’ of the credits appearing in the said ‘bank
a/c’. We find that though the A.O accepted the genesis of the source of
the aforesaid ‘Credits’, as being in the nature of the undisclosed
business transactions of the assessee, as averred by the latter during
the course of the ‘assessment proceedings, and accepted the
explanation of the assessee to the said extent, but in the absence of
any evidence being placed on record by the assessee, therein declined
to accept the bald claim of the assessee that the same were relatable
to a wholesale business. The A.O thereafter ‘on the basis of the

Rs. 15,43,765.18.
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7. We find, that the CIT(A) however not finding favor with the
estimation of income so carried out by the A.O, therein dislodged the
same, and concluded that eighty percent of the total withdrawals
made from the undisclosed bank a/c’ of the assessee during the year
under consideration, would fairly represent the income of the assessee
from his aforesaid ‘Undisclosed business’. The CIT(A) further making
an addition of Rs. 50,000/- towards the undisclosed source of the
‘seed money’, which as per him would have been brought by the
assessee to meet the initial capital requirement of his undisclosed

business, thus estimated the undisclosed income of the assessee at
Rs. 6,77,117/-.

8. We have given a thoughtful consideration to the order of the
CIT(A) and are unable to persuade ourselves to subscribe to the view
arrived at by him. We are of the considered view that the approach so
adopted by the CIT(A) for deducing the income of the assessee, clearly
militates against the provisions of Sec. 69 of the ‘Act’, which reads as

under:-

“Where in the financial year immediately preceding the
assessment year the assessee has made investments which are
not recorded in the books of account, if any maintained by him
Jor any source of income, and the assessee offers no explanation
about the nature and source of the investments or the
explanation offered by him is not, in the opinion of the
[Assessing] officer, satisfactory, the value of the investments
may be deemed to be the income of the assessee of such

Jfinancial year.”

9. We though are not oblivious of the settled position of law that an

A.O under certain circumstances, in the absence of records and/or a
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plausible explanation forﬁhcoming on the part of an asséssee, remains
at a liberty to estimate the income of the assessee to the best of his
judgment, and if such an estimation, on being assailed before the
CIT(A), does not find favor with him, then the latter remains vested
with a discretion to substitute the same by an estimate, which as per
him would fairly represent the income of the assessee., However, such
process of estimation of income cannot be allowed to go wild, and not
only has to be carried out in a fair and judicious manner, but rather
the very process of such estimation has to stand the test of the
statutory provisions contemplated under the Income tax statute, and
cannot be allowed to traverse beyond the parameters defined under
the ‘Act’. We are of the considered view that in the backdrop of our
aforesaid observations, the prdcess of estimation adopted by the CIT(A)
can safely be held to be an exercise carried out by him in clear
departure from the provisions contemplated under Sec. 69 of the ‘Act’,

realm and sweep of the said deeming statutory provision, aﬁd can
Wﬁggle out of the rigors contemplated therein, .only by puttihg forth a
plausible explanation to the satisfaction of he A.O, both as regards the
r‘Nature’ and ‘Source’ of the said unexplained investment, failing which
the value of such unexplained investment, without any choice, has to
be assessed as the ‘deemed’ income of the assessee. We are of the

considered view that the CIT(A) in the present case had proceeded with
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assessee, in light of the latters explanation as regards the ‘Nature’ and
‘Source’ of such unexplained investment. We find that the CIT(A) had
proceeded with in a most arbitrary manner, and instead of deducing
the undisclosed income of the assessee on thé bésis of the
unexplained investment made by the assessee in his undisclosed
‘bank a/c’, as was so required on his part under Sec. 69, had rather
very strangely adopted the aggregate of the withdrawals made from the
said undisclosed ‘bank a/c’ as the ground base for determining such
undisclosed income of the assessee, a method which we W;)uld not
hesitate to observe, not only militates against the clear provisions of
Sec. 69, but is also devoid of any logic and reasoning, and as such
does not inspire any confidence at all. We are unable to persuade
ourselves to subscribe to the arbitrary method of estimation resorted
to by the CIT(A) for determining the undisclosed income of the
assessee, which we would not hesitate to observe, is devoid of any
force of law and logic, both, and as such cannot be allowed to
perpetuate as such. We thus in all fairness, herein restore the matter
to the file of the A.O, who in the -backdrop of the fact which is not in
dispute, that the “Nature’ and ‘Source’ of the ‘Credits’ in the
undisclosed ‘bank a/c’ of the assessee pertains to the undisclosed
business transactions of the assessee, shall therein deduce the income
of the assessee from the said undisclosed business. The A.O while
computing the undisclosed income of the assessee in light of our
aforesaid observations, shall therein proceed with on the basis of the
material available on record, as wéll as further evidence as would be
brought on record by the assessee during the course of the set aside
proceedings. Needless to say, the assessee shall be afforded sufficient
opportunity of being heard during the course of ~the set aside
proceedings, and shall be at a liberty to substantiate before the A.O

that the transactions in the said undisclosed ‘bank a/c’ are relatable
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to his undisclosed wholesale businéss, as well as place on record of
the A.O documentary evidence in support of his contentions. The
order of the CIT(A) is thus set aside to the file of the A.O for

readjudication, in light of our aforesaid directions.

9. The appéal of the asSessee is allowed for statistical purposes, in

light of our aforesaid observations.

Order pronounced in the open courton 1 8/01/2017.

Sd/- Sd/-
(B.R BASKARAN) (RAVISH SOOD)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Mumbai, Date - 18, January, 2017
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