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AMCA/ORDER

PER R.C.SHARMA (A.M):

This is an appeal filed by the assessee against the order of CIT(A)-
Mumbai, for the assessment year 2006-07.
2. Only grievance of the assessee relates to taxing rental income in
the hands of assessee trust in spite of the fact that shares of each
beneficiary is determined and each beneficiary has included their share of
income so received from the trust in their individual return of income.
3. Rival contentions have been heard and record perused. The facts
of the case are that the assessee is a private Trust having income mainly
in the form of rental income. The rental income derived by the trust is
allocated to the beneficiaries in respect of the ratio of shares given in the

trust deed. During the year, the assessee trust has derived gross rent of
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Rs.25,91,803/- and after claiming deduction of municipal taxes of
Rs.5,90,438/-, bank charges of Rs.2,278/- and deduction @ 30%
u/s.24(a), the income from house property has been computed at
Rs.13,99,360/- and after allocating the whole income to the beneficiaries,
the trust has filed return of income showing Nil income. However, the AO
has taxed the income in the hands of the trust.
4. By the impugned order the CIT(A) confirmed the action of the AO.
5. It was argued by Id. AR that beneficiaries have already included
their share in their respective returns and also paid tax thereon, therefore,
the AO was not justified in again taxing the trust with respect to the same
income. Further Id. AR placed reliance on the order of jurisdictional High
Court in the case of Marsons Beneficiary Trust, 188 ITR 224, wherein it
was held as under :-
‘In the applications which are before us, the shares of the
beneficiaries in the trust income are known and determinate. There
can, therefore, be no question of section 164 being attracted.
Looking to section 161(1) and the decisions of our High Court and
the Supreme Court, the income of the trust, whether it is business
income or any other income, will therefore, have to be treated as if it
were distributed to the beneficiaries. Tax on the share of each
beneficiary will have to be separately calculated as if it formed a
part of the beneficiary's income. Tax payable by the trustees will be
the sum total of the tax so calculated on the share of each
beneficiary. In fact, under section 166, the Revenue has the option
to assess the beneficiary directly. This does not make any
difference to the quantum of tax which is liable to be paid. But the
income cannot be taxed in the hands of the trustees as one unit
under section 161 (1).”
6. On the other hand, Id. DR relied on the order of lower authorities.
7. We have considered rival contentions, carefully gone through the

order of Hon’ble Bombay High Court as relied by Id. AR. We found that

share of beneficiaries are determined, therefore, provisions of Section
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164(1) shall not be applicable for taxing the assessee at maximum
marginal rate. However, at the very same time, under provisions of
Section 161(1), the assessee being a representative assessee is liable to
tax in respect of income of the trust in the same manner as if income
accruing to the beneficiary and shall be taxed subject to other provisions.
Section 161(1) specifically requires income received by the representative
assessee to be assessed in the hands of representative of assessee and
recovery of tax from such representative assessee. Provisions of Section
166 gives a discretion to the AO to make assessment to the income
received by the representative assessee on behalf of the beneficiaries.
8. A plain reading of provisions of Section 160 to 165 suggests that
the trust, even if share is determined, is still liable to assess u/s.161(1)
read with Section 160(1)(iv) of the Act. The only exception to this is when
the AO assesses the beneficiary u/s.166 then same income cannot be
assessee in the hands of representative assessee u/s.161(1). As the facts
are not clear as to whether the AO has assessed beneficiary u/s.166 of
I.T.Act, we restore the matter back to the file of AO to find out if the
beneficiaries have been assessed u/s.166 and for deciding afresh as per
law.
9. Next grievance of the assessee relates to disallowance of addition
of Rs.90,726/- being made of municipal tax on the plea that assessee
has not filed proof of payment of municipal tax to the extent of Rs.90,726/-
During the course of hearing Id. AR drew our attention to a letter dated

28-9-2008 addressed to the Manager Syndicate Bank, Vile Parle, Mumbai
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for issue of a certificate of payment made from their account, out of which
pay order was issued in favour of Thane Municipal Corporation. As per
the bank statement placed on record at page 51 of the paper book, we
found that pay order of Rs.90,865/- was issued. In the interest of justice,
we restore this matter also back to the file of AO for verifying the actual
payment as per the bank statement and to decide the issue afresh as per
law.

10. Intheresult, appeal of the assessee is allowed in part.

Order pronounced in the open court on this 11/05/ 2016.
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