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A /ORDER

PER N.R.S. GANESAN, JUDICIAL MEMBER:

Both the appeals of the Revenue are directed against the
respective orders of the Commissioner of Income Tax (Appeals)-1,
Coimbatore, dated 12.12.2014, relating to two individual assessees.
Since common issue arises for consideration in both the appeals,
we heard both the appeals together and disposing of the same by

this common order.

2. Dr. B. Nischal, the Ld. Departmental Representative,
submitted that the assessee claimed deduction under Section 10B
of the Income-tax Act, 1961 (in short 'the Act') before the Assessing
Officer. The same was rejected since the assessee has not
obtained necessary approval from the Board, as required under the
provisions of the Income-tax Act. However, the CIT(Appeals) has
allowed the claim of the assessee under Section 10A of the Act
without giving any opportunity to the Assessing Officer. According
to the Ld. D.R., the assessee has not made any claim under Section
10A of the Act before the Assessing Officer. Therefore, the
Assessing Officer had no occasion to examine the claim of the

assessee under Section 10A of the Act. In fact, it was an alternative
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claim made by the assessee before the CIT(Appeals). Therefore,
the CIT(Appeals) ought to have given opportunity to the Assessing
Officer to examine the claim of the assessee. Since such an
opportunity was not given, the Ld. D.R. submitted that the matter

may be remitted back to the file of the Assessing Officer.

3. Sh. R. Vijayaraghavan, the Ld.counsel for the assessee in
|.T.A. No.481/Mds/2015, submitted that the alternative claim under
Section 10A of the Act was made before the CIT(Appeals). In fact,
the CIT(Appeals) rejected the claim of the assessee under Section
10B of the Act. After considering various decisions on the issue,
including the decision of the Special Bench of this Tribunal in
Scientific Atlanta India Technology (P) Ltd. v. ACIT (38 SOT 252),
the CIT(Appeals) directed the Assessing Officer to calculate
deduction under Section 10A of the Act. On a query from the Bench
whether any opportunity was given to the Assessing Officer to
examine the claim of the assessee under Section 10A of the Act,
The Ld.counsel for the assessee had fairly submitted that no
opportunity was given to the Assessing Officer and no remand

report was called for.
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4. We have considered the rival submissions on either side and
perused the relevant material on record. The assessee claimed
deduction under Section 10B of the Act before the Assessing
Officer. The Assessing Officer rejected the claim of the assessee.
In fact, the CIT(Appeals) concurred with the order of the Assessing
Officer in respect of rejection of claim under Section 10B of the Act.
However, by considering alternative claim of the assessee under
Section 10A of the Act, the CIT(Appeals) directed the Assessing
Officer to compute deduction under Section 10A of the Act. When a
new claim was made before the CIT(Appeals), this Tribunal is of the
considered opinion that an opportunity should be given to the
Assessing Officer to examine the correctness of the claim.
Otherwise, the CIT(Appeals) being an authority coterminous with
that of the Assessing Officer, has to examine the eligibility of the
assessee for deduction under Section 10A of the Act. The
CIT(Appeals), by placing reliance on certain case laws, directed the
Assessing Officer to compute deduction under Section 10A of the
Act. The CIT(Appeals) admittedly has not given any opportunity to
the Assessing Officer. Therefore, this Tribunal is of the considered
opinion that the alternative claim of the assessee under Section 10A

of the Act has to be re-examined by the Assessing Officer in the
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light of the material available on record. Accordingly, the order of
the lower authority is set aside and the issue of deduction under
Section 10A of the Act is remitted back to the file of the Assessing
Officer. The Assessing Officer shall re-examine the issue afresh in
the light of the material available on record and thereafter decide
the claim of the assessee under Section 10A of the Act, in
accordance with law, after giving reasonable opportunity to the

assessee.

5. In the result, both the appeals of the Revenue are allowed for

statistical purposes.

Order pronounced on 13" November, 2015 at Chennai.
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