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3exr / ORDER

Per Sanjay Garg, Judicial Member:

The above titled appeals have been preferred by the assessee against two

separate orders dated 05.01.2010 & 04.10.2012 of the Commissioner of
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Income Tax (Appeals) [hereinafter referred to as the CIT(A)] relevant to
assessment year 2006-07.
No.2907/M/2010:

2. The assessee in this appeal has taken the following grounds :

“THE LEARNED CIT(APPEAL) has erred in considering the sum of Rs.132000/- (50%
share of appellant)as annual value of property on the ground of rent received
overlooking that the whole amount received from the tenant is not the rent but the
same includes reimbursement of (a) Water Charges (b) Maintenance charges (c) Non
Occupancy charges (d) Cable charges (e) Car parking charges and therefore while
arriving at ANNUAL VALUE the actual rent received should be considered as per
section 23(1) (b) and therefore the amount of rent received from tenant should be
reduced by the amounts for extra facilities included in the amount of rent.

2. The learned CIT(appeal) as erred in considering rent of Rs.132000/- as
annual value of the property against the municipal ratable value of Rs. 2500/- p.a.
overlooking the sum of Rs.132000/- received from tenant as on account of
reimbursement of following amounts charged by society which are allowable as
deduction to arrive at actual rent receivable by the appellant.

a) Water Charges Rs.12420
b) Society Maintenance Charges Rs. 17460/-
¢) Non Occupancy Charges Rs. 52380/-
d) Cable Charges Rs.5796/-
e) Car Parking Charges Rs. 4550/-
Total Rs.92606/-

50% of appellant share comes to Rs.46303/-

3. The Learned A.O. as well as Learned CIT(A) have erred in considering 50%
share of appellant in case AKASH TALKIES at Rs.134723/- as against rent of
Rs.24000/- received by the appellant overlooking that the property was given on
rent in the year 1969-70. and as per Rent Control Act the appellant could not
increase the rent but the increase of municipal taxes have been paid by the tenant
on account of increase in municipal ratable value and therefore the annual ratable
value should be considered as only the amount of rent received by the appellant
amount to Rs.24000/per annum.

4, ALTERNATIVELY without prejudice the learned A.O. as well as the learned
CIT(A) have erred on not considering that when the ratable value was increased
by BMC, the tenant did not increase the rent but agreed to pay the increase
portion of Municipal Taxes and therefore the annual value should be reduced to
the extent the increasing Municipal Taxes borne by the tenant instead of
increasing the amount of rent and therefore if the notional amount is consider as
annual value then the Municipal Taxes payed by tenant directly should be reduced
from annual value of the property.
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5. APPELLANT CRAVES leave to add and or alter the above grounds of
appeal.”

Ground Nos.1 & 2

3. The issue raised vide ground Nos.1 & 2 is relating to the adoption of

annual rental value of the property. The Assessing Officer (hereinafter
referred to as the AO) noted that the assessee in respect of his house property
income at Pleasant Park, Peddar Road, Mumbai had deducted society charges
from the rental income of the said property. The AO, after considering the
submissions of the assessee, held that against the property income only
municipal taxes are to be allowed and not the society charges. He accordingly
allowed the municipal taxes at Rs.1,917/- and disallowed Rs.48,484/- on
account of society charges. Being aggrieved by the order of the AO, the
assessee preferred appeal before the Ld. CIT(A).

4, It was contended by the assessee before the Ld. CIT(A) that the annual
letting value on account of 50% share of the assessee in the property in
question at Rs.1,32,000/- was the gross rent receipt and that the said amount
included reimbursement of various society charges and further that the rateable
value fixed by the BMC of the said property was at Rs.2500/- approximately.
The Ld. CIT(A), however, observed that the AO had taken the actual figure of
rent received by the assessee and that no deduction of society charges was
available. He accordingly upheld the annual rental value taken by the AO qua
the share of the assessee at Rs.132000/-. Being aggrieved the assessee has

come in appeal before us.

5. The Ld. A.R. of the assessee has submitted that the said receipt of
Rs.132000/- being the 50% share of the assessee towards the rent of the
property included the reimbursement of water charges of Rs.12,420/-, society
maintenance charges of Rs.17,460/-, non occupancy charges of Rs.52,380/-,
cable charges of Rs.5796/- and Car Parking Charges of Rs.4,550/- totaling
Rs.92,606/- out of which the 50% of the same came to Rs.46,303/- which were
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required to be deducted from the annual rent received by the assessee.

6. We are of the view that the above description of charges such as water
charges, society maintenance charges, cable charges and car parking charges is
the liability of the tenant. Further, the non occupancy charges paid by the
landlord are the liability of the owner/landlord. Since a standard deduction is
claimed in relation to expenditure incurred towards maintenance etc. of the
house property and hence no separate deduction in respect of non-occupancy
charges is admissible out of the rent received. In view of the above, we direct
the AO to verify the claim of the assessee regarding the water charges, society
maintenance charges, cable charges and car parking charges and reduce the
same from the rent received by the assessee. However, no deduction will be
made in respect of non occupancy charges from the annual rent receipt. The

above grounds therefore partly allowed.

Ground No.3

7. Vide ground No.3, the assessee has agitated the action of the lower
authorities in adopting the fair rental value of the property Akash Talkies at
Rs.1,34,723/- as against actual rent of Rs.24,000/-. The AO noted that the
rateable value of the Akash Talkies was at Rs.1,34,723/- and the municipal tax
paid was at Rs.3553/-, whereas, the actual rent received by the assessee in
relation to said property was Rs.24,660/-. The AO observed that the higher of
the municipal rateable value and actual rent received should be treated as gross
annual value. He, therefore, computed the income from house property at
municipal rateable value at Rs.1,34,723/- and after giving rebate of municipal
taxes and standard deduction of 30%; he computed the rental income qua the

50% share of the assessee in the the property at Rs.91,819/-.

8. The Ld. CIT(A) confirmed the above finding of the AO. The assessee

has, thus, come in appeal before us.



5 ITA No.2907/M/2010 & ITA No.738/M/2013
Shri Ajay Marwah

9. The Ld. A.R. of the assessee has submitted that the property was given
on rent for the year 1969-70 and as per the provisions of Rent Control Act, the
assessee could not increase the rent but the increase of municipal taxes have
been paid by the tenant on account of increase in municipal rateable value and
therefore the annual rateable value should be considered as only the actual

amount of rent received by the assessee amounting to Rs.24,000/- per annum.

10.  We find force in the contention of the Ld. A.R. of the assessee. It is not
the case of the AO that the assessee is receiving any amount more than the
actual rent shown to have been received by the assessee. It is the case of the
assessee that the property was rented in the year 1969 and the tenant has been
protected by the provisions of the Rent Control Act. The assessee, thus, could
not claim more rent than that was agreed with the tenant except with the
intervention of the court or in the event if the tenant agrees or consents to
enhance the same. The assessee cannot burdened with the taxes on the income
which he has not received and is also not supposed to have received and the
same otherwise has not accrued to him during the year. Even, it is not the case
of the AO that the assessee can realize any amount more than the actual rent of
Rs.24,660/- received by the assessee during the year under consideration for
the property in question. We, therefore, do not find any justification on the
part of lower authorities in adopting the annual rental property of the Akash
Talkies at Rs.1,34,723/- instead of Rs.24,660/-. However, it is made clear that
the assessee will not be entitled to any deductions in relation to municipal taxes
not actually paid by the assessee but paid by the tenant. With the above

observations, this ground of the assessee’s appeal is partly allowed.

11.  In the result, the appeal of the assessee is partly allowed.

ITA No.738/M/2013

12.  This appeal has been preferred by the assessee agitating the levy of
penalty under section 271(1)(c) of the Act in relation to the addition made by
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the AO while assessing the annual rental value of the property in question. As
discussed above, we have already accepted most of the claim of the assessee in
relation to deduction of certain amounts received by the assessee from the
tenants which could not be considered as part of the annual rental value except
the amount of Rs.52380/- in relation to non occupancy charges. However, we
find that it is neither a case of furnishing of inaccurate particulars of income
nor concealment of income. We, therefore, do not find any justification for
levy of penalty under section 271(1)(c) of the Act in this case. The penalty
levied under section 271(1)(c) is therefore ordered to be deleted in this case.

This appeal of the assessee is therefore allowed.

13. In the result, the ITA No0.2907/M/2010 is partly allowed and ITA
No.738/M/2013 is allowed.

Otrder pronounced in the open court on 29.02.2016.
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