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Vs.
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ORDER
Per BENCH:
All these appeals are filed by the assessee directed against
different orders of the CIT(A) for different assessment years.
Since common issue is involved in all these appeals, we proceed

to dispose of the same by way of this common order.

2. First, we take up the appeals bearing ITA No0s.1158 &
1159/Bang/2013 in the case of K.Muniswamy Reddy (Indl.)

for assessment years 2003-04 and 2004-05.

3. Brief facts of the case are as under: There is Krishna
Reddy, HUF of which kartha is Shri Krishna Reddy. The said
Krishna Reddy has three sons viz., K.Muniswamy Reddy,
K.Govinda Reddy and K.Ramesh Reddy. These individuals have
inherited certain properties through partition of Krishna Reddy,
HUF. Income derived from these properties is assessed in
individual capacity of the respective persons by the AO. Income
arising out of above properties was assessed by the AO in the

status of individual following the order of the Tribunal.
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Being aggrieved an appeal was filed before the CIT(A). By

the time the orders are passed by the CIT(A), the Hon'ble High

Court of Karnataka reversed the order of the Tribunal in ITA

No0.96/2009 dated 08/12/2014 and the Hon’ble High Court held

that the properties are to be assessed in the hands of HUF.

Therefore, the CIT(A) deleted the addition made on account of

the following properties:

a)

g)

5.1

Rent from Renuka Complex - it is confirmed that this property represents a
gift received from the appellant’s mother. It is admitted to be his individual
property and rent there from is the individual’s income

KMR Building - this property finds a mention in the block assessment of the
assessee individual. The AR failed to identify it in the HUF partition deed dt.
20.04.1999. Hence, it is to be treated as the individual property of the
appellant and its income assessed in his individual hands.

381/1, Annasandrapalya, KR Puram Bangalore - this property is mentioned
as item no. 2 at page 3A of the partiticn deed dt. 20.04.1999. Hence, to be
treated as HUF property.

520/1 Annasandrapalya, KR Puram Bangalore - this property is mentioned as
item no. 3 at page 3A of the partition deed dt. 20.04.1999. Hence, to be
treated as HUF property.

No. 235 Annasandrapalya, KR Puram Bangalore - this property is mentioned
as item no. 4 at page 3A of the partition deed dt. 20.04.1999. Hence, to be
treated as HUF property.

670/1 New Thippasandara Bangalore - this property is mentioned as item no.
7 at page 4 of the partition deed dt. 20.04.1999. Hence, to be treated as HUF
property.

Survey no. 9/1 and 9/2, Somenahally KR puram - In respect of this property
the appellant had submitted before the AO as follows:

“Myself and my brothers were in possession and enjoyment of about 6 acres

of land in Sy No. 9/1 and 9/2 which we were cultivating as co-parceners of a joint

family along with my father who was the kartha of the erstwhile family. In fact, our

father Sri Krishna Reddy received the property from his father late Shri Muniswamy
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Reddy, who acquired it long ago. This property was also partitioned and this is also

mentioned in the registered palupatti. Later however, the Sub-Registrar wanted us to
delete it in as much as the schedule property was under acquisition, to enable him to
register the document. Be it what it may, the property was also partitioned in the
oral partition, which is recollected in the registered memorandum subsequently. The
scoring of what was typed from the registered document itself is self-evident. Thus at
the time of partition of the erstwhile HUF of Shri Krishna Reddy I was allotted 2
acres of this property and similarly my brothers received 2 acres each. However the
compensation from KIADB was received by us in joint names and Rs. 53,70,000 was
received by us on 15.04.2001. An additional compensation of Rs. 4,20,000 was
received on 29.03.2003.”

5.2  From examination of the HUF partition deed the scoring out of this entry is
evident and the reason for the same also appears to be genuine since the appellant
and his brothers in the HUF status had prepared the partition deed including this
property considering it as the HUF property of Krishna Reddy. Only because the
property had been identified for acquisition, the Sub-Registrar did not allow its
inclusion in the partition deed. The striking out therefore was at his behest and the
inclusion in the partition deed is evidence of its HUF origin. Hence, income related
to the same is to be included in the HUF’s assessment.

h) No. 39/3, Doddanekkundi, Bangalore - This property is found to have been
purchased through a registered sale deed bearing document no. 15106 of 2001-02
in book no. 1, Volume 2375 at pages 223 to 227 dt. 05.03.2002 in the name of Shri
K. Ramesh Reddy, younger brother of appellant who is seen to have paid Rs.
5,10,000 for the same. Since the date of registration is much later than the date of
the HUF partition deed, and considering the investment by Ramesh Reddy, the AO
considered it as the individual property of Ramesh Reddy substantively and made
protective addition for the Short Term Capital Gains arising out of its transfer in
the hands of Muniswamy Reddy.

But in respect of building KMR Building, the CIT(A) held that it
belongs to individual as the AR failed to identify this property in

the HUF partition deed dated 20/04/1999.

5. Being aggrieved, the assessee is before us in ITA
No.1158/Bang/2013 for the assessment vyear 2003-04

contending that rental income from KMR Building amounting to
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Rs.62,500/- cannot be assessed in the hands of the assessee in

the status of an individual as the Hon'ble High Court held that

this property belongs to HUF.

6. After considering the rival submissions and perusing
material on record, it is undisputed fact that in the immediately
preceding assessment year i.e. 2003-03, the Hon'ble High Court
that this property belongs to HUF of the appellant. Therefore,
should be assessed only in the hands of the HUF of the
appellant. Hence, the grounds of appeal filed by the assessee

are allowed.

7. For the assessment year 2004-05, apart from assessment
of rental income from KMR Building, there is one another issue
viz., unexplained investment on account of cost of construction
in residential complex situated at site No.17, HASB Khata
No.1071/448/17 Krishna Enclave Apartment, LB Sastry Nagar,
Bengaluru. The AO made addition of Rs.7,63,000/-. It is
contended on behalf of the assessee that the property belongs to
HUF and therefore, no addition can be made in the individual
assessment. Without prejudice to above it is further argued that
difference in cost of construction made by the DVO and shown
by the assessee is less than 10% of the total cost. In the
circumstances, it is prayed that no addition should be made and

reliance in this regard was placed on the decision of the ITAT in
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ITA No.58/Bang/2009 dated 16/10/2009 in the case of

Smt.Anasuya K Naik.

7.1 On appeal before the CIT(A), the CIT(A) had rejected
the claim that the property belongs to HUF on the ground that it
was purchased in the name of the appellant and his wife Smt.

K.Radha after partition deed.

7.2 In our considered opinion, the CIT(A) was not justified in
rejecting the same merely on the ground that this property does
not find a place in the partition deed. It is always possible that
property can be acquired out of nucleus of the funds of the HUF
in which event, property always belongs to HUF. Therefore,
income arising out of the property should be assessed only in the
hands of the HUF. Thus, the appeals filed by the assessee viz.

ITA Nos.1158 & 1159/Bang/2013 are allowed.

K.Govinda Reddy (Indl.): (ITA Nos.1160 & 1161/Bang/2013
Assessment years: 2003 & 2004-05):

8. Ground No.2 challenges assessment of annual value of
property at Renuka Bangalore, in the status of the individual of
the assessee. It is the contention of the assessee that it belongs
to joint family and therefore, should be assessed in the status of
HUF. In support of this, he relied on the order of the Hon’ble

High Court of Karnataka passed for assessment year 2002-03
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wherein it was held that this property should be assessed in the

hands of HUF alone. The claim of the assessee is that this
property was purchased on 3/2/1992 out of funds received
pursuant to partition deed of his HUF. This contention was
rejected by the CIT(A) holding that there was no documentary
evidence in support of the partition of HUF. It was urged that
the entire property was vacant during the year. Hence, no

annual value should be assessed to tax.

After hearing rival submissions and perusing material on
record, there is no bar under law to throw individual property
into common hotchpot of HUF, even if the contention of the
assessee that this property was purchased out of funds received
on partition under partition from erstwhile HUF of his father to
be disbelieved. In the circumstances, we hold that annual value
of property is to be assessed in the hands of the HUF. Thus

ground No.2 is allowed.

9. Ground No.3 challenges the assessment of annual value
at No.1198, Renuka Nilaya, HAL III Stage, Bangalore. It is
claimed that purchase of site and construction of building
thereon have been made out of sale consideration received from
assessee’s share of flats in Krishna Apartment which are
identified as HUF property. This contention was disbelieved by
the AO as well as the CIT(A) on the ground that there was no

evidence on record to demonstrate that this land was purchased
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and construction thereon was made out of sale consideration of

HUF income, whereas the contention of the assessee is that
since nucleus of funds is from HUF, same should be assessed in
the hands of HUF only.

After considering same, we are of the considered opinion
that in absence of contrary evidence, explanation tendered in
support of source of acquisition of property should be accepted.
Therefore, we hold that annual value of property should be

assessed only in the individual capacity.

10. In the result, the both the appeals are allowed.

ITA No.1164/Bang/2013 (K.Ramesh Reddy, Indl.): (2003-04):

11. The only ground of appeal challenges addition on account
of assessment of short term capital gains of Rs.14,30,100/- on
sale of property at survey No.39/3, Doddanakundi, Bengaluru,.
It was stated before the AO that this property was purchased in
the name of K.Muniswamy Reddy out of funds available with
erstwhile joint family of Krishna Reddy. Therefore, it belongs to
HUF. This version was disbelieved by the AO as well as the

CIT(A) in absence of any documentary evidence.

After considering rival submissions and perusing material
on record, it is trite law that in absence of any contrary
evidence, explanation tendered by the assessee should e

accepted. There is nothing on record to disbelieve the
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explanation tendered by the assessee. We hold that short term

capital gains should be assessed only in the hands of HUF.

12. In the result, appeal filed by the assessee is allowed.

ITA Nos.1156 & 1157/Bang/2013 (AYs: 2003-04 & 2004-05)
(K.Muniswamy Reddy, HUF):

ITA No.1162/Bang/2013 (AY: 2003-04)(K. Govinda Reddy,
HUF):

ITA Nos.1163/Bang/2013 (AY: 2003-04)(K. Ramesh Reddy,
HUF):

13. The only issue involved in all these appeals is whether
assessment can be made on disrupted HUF which is not hitherto
assessed to tax. It is the contention of the assessees that
annual value of the property should be assessed only in the
status of HUF of the assessee. This contention has been
accepted by Hon’ble High Court of Karnataka but it is the
contention of the assessee that this HUF was partitioned on
14/01/2005 which was registered on 12/2/2005 and this
undivided family was not assessed to tax hitherto. This issue
has come up before the Hon'ble jurisdictional High Court in the
case of CIT vs. Lakkanna & Sons (ITRC No0.57/1994 dated
26/05/2005) wherein it was held that where HUF has not been
assessed earlier, enabling provisions of section 171 of the Act
cannot be applied to assess after partition in status of HUF. The

relevant portion of the judgment is as under:
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21: Sec.4 of the Act is the charging provision. It provides
that when_'any Ce’mtx"al Act enacts that income tax shall de charged
for,any a@sessmwt year a_t‘ any rate, mcoma tax at that rate ma!l be
charged for that year in accordance with the provisions of the

Income Tax Act, 1961, in respect of the total inoome of the
 previous year of '_every-‘person-."._ Sec.Z(31) of the Act delines the_
meaning ofthe expression person t tacen, apan from others,
HmduUndeed Family (HUF) and is asseséed to income tax as a
distinct unit of asesscuend. Sec.i7l of the Act provides for
assessment aflcr a partiiion of 8 Hindu Undivided Family. Sub-
section (l)Aof Se.171 oflize Act applies only to a HUF, which has
h:therto been assassed as undivided, by legal fiction _providéd in the
sub-section for the purposes of the Act contines to be a HUF and
continues to be sc assessed as such unless the Income Tax Officer
records by an order accepting partition. In the present case, prior to
ihe assessment year 1980-1981, M/s Lakkannia and Sons — assessee
was not assessed as a HUF. It waé only for the first timg, by a letter |
dated 30.8.1980, the assessee had informed the Income Tax

" Otticer, that there was a total partition of the HUF on 25.4.1980.
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- The Income Tax Officer afier enquiry and veritication recognises

the partition on 2.1.1984 for the assessment year, but for‘the_
 assessment vear 1980-1981, proceeds fo accept the reum of
income filed by the HUF by an order made on 28.11.1980, Before
the ‘assessment order was paséed, the HUF was partitioned on.
25.4.1980, Therefore, when the assessment order was passed by the
" Tncome Tax Officer on 28.11.1980, the HUF was tiot in existence.
* Therefore, the procedure prescribed under Sectios: 171 of the Act
| will have no application az the assessee was not ‘hithenq'aésessed
as HUF audsothe legat fiotion created undertlm Section to deem
it as HUF would not avise, sitice there is no other ﬁ?ovision 10
assess the HUF after partition. Alternatively, it can be said that in
the prosent case, the undisputed fact is that the éssessee had never
| been asseszed as HUF prior to the assessment yéar 1980-1981.
Thets was a paﬂshonm the tamily much prior to passing of the
assessment order ie. on 28.11.1980. The assessee infact by its
letter dated 30.8.1980 had intimated the Income Tax Officer the
factum of disruption of HUF on 25.4.1980. The»IHUIF was not in

oxistence on the date when the assessments were concluded by the
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. Income Tax Officer accepting the return of income filed by the

HUF én 24.7.1980. Theretore. the Income Tax Officer couid not
have assessed the assessee as HUF after the disruption nt IUF
status of the assessee, since ‘the HUF had not assessed in that status
prior to the relevant assessment year. However, Sri Sheshachala,
learned Counsel for the Department would contend that since the
- HUF had filed its retum ofim:qmé‘unde:i Sec.140-A ot the Act, it is
deemed to have been “assessed o tax” and tiseretore, the Income
Tax Ofticer was justitied in invoking the provisioﬁs of Sec.171(1) ‘_
of the Act, ds w;iii«id.ed' for the pusposes of the Act and the
ass.ésseev would continue i be HUF in view of legal fiction
brovided underthe a.tbi‘eéaid provision. The learned Counsel m
suppott of this mntenuon. hrstly submits that the provision of
Sec.171(1) of the Actis in pan materia with Sec.25-A of 1922 Act.
To this eﬁ'eét_,' o' atiention is drawn tq the o_h,sewati@ps’ made by
the Apex Court in the case of Additional Income Tax Oﬂlcer
Cuddapah Vs. A. Thimmayya and Another - 57 ITR 666, wherein
the Céurt has observed that “the Income Tax Officer 'may assess

 the income of a Hindu family hitherto assessed as undivided
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notwithstanding partition, if no claim in that behalf has been madc.
to him, if he is not satistied about the truth of the claim that the
joint Iamxly propgrty has been partitioned in definite ptopo}tioxis or
if on account of some error or inadvertence it he iils to diapoge of
the claim. In all these cases, his Jurisdiciion to assess the iﬁcome of
 the family hitherto assessed as undivided rewaiss unatfecied, for
the reason, procedure for making assesstaent of tax is statutory.
~ Any error or irrégularés,y in the assessment may be rectified in the

mantier provided by ;the Statute alone, and the assessment is not
liable to be chaiienged colisieraily”, Reliance is also placed on the
observatlons made by the Apex Cowst in Kalwa Devadattam Vs.

Union of India - 42 ITR 165. The ieamed Counsel tor the fevenue
pzacmg heavy refiance on thie observatlons made by the Apex Court

' m the case of C!T Vs Shelly Products — 261 TTR 367 would

contendthaionhhngottheremm otmcmneunder Sec.139 of the
Act, wherem iotal mcome is indicated, Sec. 140—A of the Act
providing - for self’ assessment comes into Operatmn- and it is
obligatory on the part of the assessee to discharge its tax liability.
The tax payable on the basis of the returns tlIed by the assessee is
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‘treated as ‘assessed tax and it is not dependant on any reguiar

- assessment’. Therefore, the learned Comzsel would submit that
‘assessed tax’ should be equated with the expression ‘hithesto
assessed as undmded This submission of the leamed Counsel, in
our opmlon, is ditficult to accept, for the cimple reason, Sec.140-A
of the Act speaks of self-assezsment and no oeder is made by the
assessing aﬁthoﬁty under that Qec’uon. Underr Sec.i71(1) of the
Act, the key word is “hirkerto assessed as vndivided”, If the family
has already been asscssad as HUF by the asressing officer/Income
Tax Oﬂice;'. then by legal iiction, it shal! be deemed to éoﬁtinue to
be undivided - family unless the Income Tax Ofticer recor&s an
order accebﬁng pariition. Secondly, in our view, the decigiqn on
which reliance is placed by the learned Counsel would not assist
the reverue in any maéner, since the fact situation that was noticed
and- discussed weie totally ditterent. Iniact, in Shelly Product’s
case — 261 ITR 367, the question before the Apex Court was,
whether on the facts and circumstances of the case, whether the
éséessee/fesmndeﬁls are entitled to the refund of income tax pai(_i

by them by way ot advance tax and self-assessment tax in the event
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of the assessment framed being nullified by the Tribunal on the

ground of jurisdiction and there being né possibility of framing
tresh assessment? The fact situation in the present case, is in nd
way iearer to the facts and issue raised and deuded by the Apex
Court. Theretore, we say, that the observations made by the Apex
Court in Shelly Product’s case - 261 ITR 367 would not assist the

- revenue in any manner whatsoever.

22, The learced Counsel tor the tevenue to explam th‘el
meaning of tae e::pfession ‘assessmeni’ under Income Tax Act, has:
dmwn our attmhon to the ubservmms made by the Apex Court in
the case ot CIT V‘: Kemhmd Ramdas 6 ITR 414, wherein, the
Cgurt has observed, that “the word ‘assessment” is used in Inoome
Tax Acis as mﬂanmg sometimes the computation of income,
sometimes the deie&mmanon of the amount of tax payable, and
sometimes - the procedure laxd down in the Act mr mposmg

habmty in the tax payer” |
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23. In the case of Additional Income Tax Officer and

Another Vs. E. Alfred - 44 ITR 442, the Supreme Court has stated
 that “the word ‘assessment” bears ditferent meanings, and i one
sense, it comprehends the entire process of compatation and ie‘}y of
tax. It is'in this sense that the legai rep?esegtaﬁire hecomas an
 assessee by the fiction, and this fiction nas i be ﬁilly worked out

to its logical conelusion™.

24, In AN. Laksiuman Shenoy V. Income Tax Oﬁmer and

~ Another — 34 ITR 075 Hie Apﬁx Court nas observed that “m the
oontext and coliocaum et the words ot the Finance Act, 1950, the
word “asgessment” is capabis ot bearmg only the conmrehemxve

' meamng :md would include de reassessment”. “Reassessment wxll '
without doubt come within the expression “levy, assessment and

* collection of income tax” ocourring in Sec.13(T) of the Finance

A ”.

'25. The three expressions ‘levy’, ‘assessment’, " and

“sollection’ are of widest significance and embrace in their broad
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sweep all such proceedings for raising money by the exercise of

power of taxation.

26. In our opmmn, the term “assesyment” iz ﬂ*xxble
capable of many meanings. We say 50, ik view of the law declared
by the Apex Court in its various decisions, which are brought to
_ our notice ﬁy the learned Counel for revenue. Therefore, m our
 view, what is the correct cornotation of the exprassion in a given
provxswn must, themetoze e deizrmined ¢n an examination of the
said provision and the tact that the exp!ession has been eisewhere
used in a wider connotation wili no mean that it iz so used in the

provision under examination

27. Qur aﬂmmn is also mv:ted by the leaxmd Counsei for
the revenue to the- ubservaﬁons made by the Apex (nurt in the case
otIncome TaxOﬁioer Vs MamRamandOﬂxers 72 ITR 203,
wherein the Apgx Court h»as}explamed that "the meaning of the
word ‘assesseid"in. Sec.18(3) of the 1922 Act, should be read in its

ordinary sense as compﬁsmg every kind of assessment including 8
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- ‘provisional assessment under Sec 23-B oi 1922 Act”. In the said

decision, the queshon before the Court was, whether the expression
any person Who has not httherm bem assessed” in Sec. 18A(3) of
the Act, atter the Income Tax (Amendment) Act, 1945 (67 of 1949)
should be mte;pmed 50 a8 10 include a person whe has only beei
brovisiénaﬂy assessed under Sec.23-B of the 1922 Act? While
cmswenng the aforesaid quéétion of law, fhe Coust was pleased to
observe 'that “since  the respondeuz (éssessee-) had been
pmvnsmnany assessed. thes ,z were nnt persons, who had “not
' hnhem been asseﬂsed” and were, themtm» not liable to submit an
esnmate under Sec. 18A(3) of the Act or pay the tax merest under
Sec. 18A(8) of the Act. coulu not be charged or penalty under
Sec. 18A{9Xb) should noi bhe 'ewed in respect ot the assessment

years 19551956 to 1958-1_959_”. :

28. Lastiy, the learned Counsel for the revenue has reﬁéd on
the decision of Full Bench of Gujarat High Court in the case of
Saurashira Cement and Chemical Industries Ltd. Vs. ITO — 194
TIR 659 The view expressed in the said decision is confirmed by
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the Supreme Court in Sheny Product’s case - 261 ITR 367 and we

have already made reference to the said decision in the carlier
portion of our order and therefore, repetition of the same may be

not necessary.

29, The leamed Counsel Sri Parthzsasatisy, for the assessee,
while 3ust11y1ng the findings and vonclusion reéc!wd by the Income
Tax Appellate Tribunal has brought to our notice the opinion
expressed by the Kamatska High Court iu the case of N.D.
Hamumantharayappa V. Comsmissioher of Wealth Tax ~ 192 ITR|
396, in the case of Cmmﬁissimzr of Wealth Tax Vs. G.E.
Narayana and Others — 193 {TR 41 and in the case of CIT Vs, DC.
Basappa and Gthers - 251 I’iR 673. Our attenuon is a!so invited to
the ahservauom made bvy the Supreme Court in tbe case of Roshau ,
Di Hatti Vs. Com:msswnet ot Income Tax, New Delhi - 68 ITR
177, wherein the Court has observed that “where a claim is made,
that jom* status of a HUF was dtssolved betore an order of
assessment is made by the Income Tax Officer, the decision of the

Supreme Court in Kalwa Devadattam’s case — [1963] 49 ITR 165,
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will have no apphcauon because the Supmne Court in that case

was ot called upon to interpret the equessnon “}ntherm asseesed
as undivided” in sub-secnogs (1) and (2) of aec.25~A of indian
Income Tax Act, 1922, and did no/t lay down that a family not
previously ﬁs,sess‘ed. to tax may ,be. ascessed after pagtition in the
status of a Hindu Undivided Family vatii sn order under S&ZS-A .

ot the Act is passed by the Income ’Iax Cificer”,

30. The laarnsd Cosusel for te sscssée has brought to our
noﬁce; the obsen}auoﬁs ade by the Gujarath High Court in the
case of CIT V. Kantnai Amb&al (HUF) ~ 192 ITR 376, the
decision ot An&fa Pradtm H.gh Court in the case of AddL
Commissioner of Income xax-Vs. P. Durga.mma - 166 ITR 776v
and the decision of Allahabad High Court in the case of Ambika
Prasad Sonar V. Commissioner of Income Tax 168}1'1‘1{ wa.

In Kam‘.xlal Ambalal’s case — 192 ITR 376, the Gujarat High
Coutt har observed that “the provisions of Sec.171 of the lncome. :
Tax Act, 1961,- has no apphcanon to a case of' a Hmdu'Undmded

Paxmly ‘which' has never been assessed before as a joint family, i.e.
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- as:aunit of assessment. In other words, this Section has application

to a Hmdu Undivided Family which has been assessed betore as
joint family and if the Hih_du undmded :aniiy has never been
assessed to tax, this Section has no applicaticn™. _

| In Ambika Prasad Sooar’s csse - 168 ITR 441, the
Allahabad High Co,ua has stated that “in ordsr ihat sub-section (1)
of Secﬁon 171 may apply, all ﬂm is neeessaxy'is that there is a
family which, prior_w the relevant claim for partition, has been
assessed to tax as Hind Undividéd Faunily. The fact that the
tamxly has been taxed prior to the mlevaut assessmem year is
suthcxem to brmg that tamzly witii the expressxon ‘hitherto assessed
as undmded mmx!v It ts not a further condition of sub-sectxon 1) 7
of Sec.171 ot the Act thnt the family must ‘com_nuously be so
asserged Without any breék in respect of its income or mus:t"havé '
been £o asseased till the mmedtaelyprecedmg year in which the
‘claim for partition is made under Sec. 171(2) of the Act”. |
| I P. Durgamma’ s case - 166‘1'1?775,% Andbra Pradesh
High Court has observed that “the fiction that a joint family shal

be deemed to continue, enunciated in Sec.171(1) of the Income Tax
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Act, 1961, is for the limited purpose of rowing in cases of joint
tamilies which had hitherto been assessed. It i oot possibie to
extend that fiction beyond the field legitimately int.:ded by the
statute. The fiction in Sec.171(1) must necessasity bé coruined to
‘the purpose tor which it was speciﬁéd in that Section and ior vo
other purpose. The expression “hitherto astessed” occurring in
Sec.171(1) of the Act is significant. It makes it ciear thar only a
Hindu Undivided Fam*"v which fiad suﬁmsd tax assessment in the
past wuld be deemad 10 continue to be hmdu Undivided Pamny

: ttllanorderotpammwmders(}c i?i(l)lsreoorde .

| 31 Since the obse.rvauens imade by the Gﬂjﬂl‘ﬂl High Count,
Allahabad High COUi" and the Andhra Pradesh High Court is in
congonance Wa:h our Imdmgs and conclusion reached, which we
have noticed i our eafliér portion of our order, we respectfully
agree thh tirose .ﬁnd_ings. and éonclusion‘s.‘ Beibre we conclude, we
initend td observe, may be at the cost of repetition, that in the
prea.nt case, M/s Lakkanna and Soas. a HUF - assessee had hled}

its- return of mcomg for the assessment year 1980-1981. Even
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betore the completion of the assessment proceedings, the assessed

had intimated the IncomeTax Officer the disruption of the HUF. AS
‘no point of time, HUF had been assessed to tax under the Act In
view of this factual position, the ‘procedure prcscribad urder
~ Sec.171 of the Act will liaye :io‘ aﬁplicaﬁon, as the assosses was mﬁ
,‘hithérto assessed’ asHUF and so thc hct.fm greated under that
Section ‘to deem it, a8 HUF will cot arise. Theretore, the

assessment made on the assestee as HUF is not valid.

In light of the ratio laid down by the Hon’ble High Court in the
above case, since HUF of respective parties is already disrupted,
there cannot be any assessment. Therefore, assessments

framed in the present case are cancelled.

13. In the result, the appeals filed by the assessees are

allowed.

Order pronounced in the open court on this 07" June, 2017

Sd/- sd/-
(VIJAY PAL RAO) (INTURI RAMA RAO)
JUDICIAL MEMBER ACCOUNTANT MEMBER
Place : Bengaluru

Dated: 07/06/2017

srinivasulu, sps
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