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ORDER
Per Bench

This batch of 28 appeals are filed by the assessee against six orders of
CIT(A)-XXXI, Mumbai dated 21.03.2003 and 22 orders of CIT(A)-11 Mumbai
dated 29.07.2010 on the orders of the AO under section 195(2) directing the

assessee to deduct tax at 10% of the amount being remitted.

2. Briefly stated, the Republic of India entered into an agreement dated
20th November, 1988 with the then Union of Soviet Socialist Republic for
cooperation in the construction of a Nuclear Power Stations in India.
Subsequently a supplementary agreement dated 20t June, 1998 was

entered into between the Republic of India and the Russian Federation for
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setting up a Nuclear Power Station at Kudankulam, Tamil Nadu. The
Government of India had identified the assessee as the entity in India and
Russian Government had identified Atomstroy Export (ASE) as entity in
Russia which would be parties to the commercial contracts for construction
of the Nuclear Power Station in India. The assessee filed six applications
under section 195(2) for seeing orders of the AO for Nil or less deduction of
tax and the AO, vide orders dated 26.06.2001, held that the amounts being
paid by the assessee to the said ASE is taxable @10% of the amount that
would be remitted. Accordingly he directed the assessee to deduct tax at
10% of the amount being remitted. This was contested before the CIT(A) and
the CIT(A)-XXX1, Mumbai, vide his orders dated 21st March, 2003, upheld

AQO’s orders. Hence, the assessee preferred appeals on the said issue.

3. Subsequently, assessee filed 17 applications and five applications in
two batches again under section 195(2) for lower deduction of tax with the
contention that provisions of section 44BBB are applicable and therefore the
amount to be remitted be reduced to a lower rate of 4.222%. This
contention was negatived by the AO on the reason that this is not a ‘turn-
key project’ and provisions of section 44BBB are not applicable. These 22
orders were contested before the CIT(A)-11, Mumbai who vide his detailed

orders upheld the orders of the AO.

4. In all these appeals, the assessee has raised similar grounds and filed
additional ground with reference to the first six appeals also in which the
contention with regard to section 44BBB was not raised before the AO or the

CIT(A).

5. These appeals were posted number of times and assessee sought
adjournments. The case was finally called upon today. The learned CIT-DIR
informed in the court that the assessee’s representative has informed him
that they are not pursuing the appeals. However, there is no letter filed on
record for withdrawal of the appeals. The assessee was not represented by
the Company Representatives or their Authorised Representative,
eventhough earlier Authorised Representative sought adjournments. Since,

we understand that the assessee is not interested in pursuing the appeals,
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that may be the reason why none were present in the court, following the
principles laid down by the Tribunal in the case of CIT vs. Multiplan India
(P) Ltd., reported in 38 ITD 320 (Del), as also the decision of the Hon’ble
Madhya Pradesh High Court in the case of Estate of Late Tukojirao Holkar
vs. CWT, reported in 223 ITR 480 (MP), and further the decision of the
Hon’ble Bombay High Court dated 17.09.2010 in the case of M/s. Chemipol
vs. Union of India in Central Excise Appeal No. 62 of 2009, we dismiss

these appeals as unadmitted for want of prosecution by the assessee.

6. In case the assessee is interested in pursuing the appeals, assessee
can approach this forum by explaining the reasons why they are not able to

appear on the day when the appeals were listed for hearing.
7. In the result, appeals of the assessee are dismissed.

Order pronounced in the open court on 29t April, 2013.

Sd/- Sd/-
(Vivek Varma) (B. Ramakotaiah)
Judicial Member Accountant Member

Mumbai, Dated: 29t April, 2013
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