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O  R  D  E  R 
 
 
Per INTURI RAMA RAO, AM : 
 

This is an appeal filed by the assessee directed against the 

order of the CIT(A)-VI, Bangalore, dated 16/08/2012 for the 

assessment year 2007-08. 

2.     Briefly facts of the case are as under:  The assessee is an 

individual.  He derives income under the head salary as Managing 

Director of M/s.Mohtisham Complexes Pvt. Ltd.  Return of income 
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for the assessment year 2007-08 was filed on 11/04/2008 

declaring income of Rs.11,87,273/-. The said return of income 

was processed u/s 143(1) of the Income-tax Act, 1961 [‘the Act’ 

for short] and the case was not taken up for scrutiny assessment. 

3.     Subsequently, search and seizure operations were 

conducted in the residential premises of the assessee u/s 132 of 

the Act on 13/02/2009.  As a consequence of search operations, 

notice dated 24/09/2009 u/s 153A was issued to the assessee.  

In response to said notice, return of income was filed on 

30/10/2009 declaring income as originally declared u/s 139(1) of 

the Act.  During the course of assessment proceedings, the 

Assessing Officer [AO] noticed that the assessee is a director in 

M/s.Mohtisham Complexes Pvt. Ltd., in which public are not 

substantially interested, holding 88.26% in the said company.  

The AO observed that balance-sheet of the said company shown 

accumulated profit of Rs.4,11,29,060/- as on 31/03/2006.  It was 

also found that the assessee had received a sum of 

Rs.1,26,86,722/- on various dates on account of transfer of 

money to one concern M/s.Mohtisham Enterprises and to 

M/s.Mohtisham Properties of  Rs.31,41,258/-.  On noticing the 

above transactions, the assessee was show caused as to why 

entire amount of Rs.1,58,27,980/- should not be assessed as 

deemed dividend under the provisions of sec.2(22)(e) of the Act.  

In response to same, assessee has submitted the following 

explanation: 
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Thus, the explanation tendered by the assessee was that the 

amount drawn from the company was utilized only for the 

purpose of putting up Nilgiris and entertainment centre i.e. 

Amoeba.  The said explanation was rejected by the AO.  However, 

after reducing the amount received by the company from the 

assessee of Rs.34,28,219/- net dividend of Rs.1,23,99,761/- was 

treated as deemed dividend and brought to tax. 
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4.       Being aggrieved, an appeal was preferred before the 

CIT(A).  It was inter alia contended that the amounts withdrawn 

from the company was utilised for the purpose of commencing 

super market of Nilgiris.  Further, it was contended that the 

properties of the assessee were pledged with bank for obtaining 

loan for the company and placing reliance on the decision of the 

Hon’ble Calcutta High Court in the case of Pradip Kr.Malhotra vs. 

CIT (338 ITR 538) it cannot termed as deemed dividend.  The 

said submissions were not accepted by the CIT(A) and he upheld 

the addition holding that the fact that subsequently loans were 

repaid has no bearing on the taxability of loans received as 

deemed dividend, placing reliance on the decision of the Hon’ble 

Apex Court in the case of Miss P.Sarada vs. CIT (229 ITR 444). 

5.    Being aggrieved, assessee is in appeal before us in the 

present appeal raising the following grounds of appeal: 
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5.    Learned Authorised Representative reiterated the same 

submissions as advanced before the CIT(A). 

 On the other hand, learned Departmental Representative 

relied on the orders of the lower authorities. 

6.      We heard rival submissions and considered the material on 

record.  The only issue in the present appeal is whether the 

amount withdrawn by the two concerns M/s.Mohtisham 

Enterprises and M/s.Mohtisham Properties from M/s.Mohtisham 

Complexes Pvt. Ltd., in which the assessee has substantial 

interest holding shares of 88.26%, is taxable as deemed dividend 

in the hands of the assessee.  There is no dispute about fact that 

the amounts were withdrawn from the company for the benefit of 

the concerns in which he had substantial interest.  It is 

undisputed fact that the company is having resources and surplus 

of Rs.4,1129,060/-.      The provisions of sec.2(22)(e) clearly 

state that where amount of loan or advance is granted to a 

shareholder or a concern in which he has substantial interest, 

such amount of loan or advance is taxable in the hands of the 
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shareholder as deemed dividend u/s 2(22)(e) of the Act.  In fact, 

the Hon’ble High Court of Karnataka, in the case of Bagmane 

Construction (P) Ltd. vs. CIT (2015)(277 CTR 338)(Kar) following 

the decision of the Hon’ble Bombay High Court in the case of CIT 

v. Universal Medicare (P.) Ltd. [2010] 324 ITR 263 held that 

when a payment is made to any concern falling under clause (e) 

of sub-section (2) of section 2, tax is leviable as deemed dividend 

in the hands of shareholder only and not in the hands of concern.  

The relevant paragraph is reproduced below: 

“30. It was also contended on behalf of the revenue 
that having regard to the plain words used in clause (e) 
'to any concern', when the amount is paid or when any 
payment is made to a concern, the tax is levied on the 
concern and not on the shareholders. As far as this 
question is concerned, this Court following the 
judgment of the Bombay High Court in the case of CIT 
v. Universal Medicare (P.) Ltd.) [2010] 324 ITR 
263/190 Taxman 144 has categorically held that when 
any payment is made by a company to any concern, 
which falls under clause (e), the tax is leviable on the 
shareholder only and not on the concern. We 
respectfully agree with the aforesaid judgment and we 
do not see any justification to take another view of this 
matter. Therefore, the finding recorded by the Tribunal 
that, these advances made by the BDPL to the sister 
concern as well as to its shareholder do not constitute 
deemed dividend under Section 2(22)(e) of the Act, is 
legal and valid and do not call for any interference.”  

Thus even a payment is made to a concern in which the 

shareholder has substantial interest, amount is taxable as 

deemed dividend only in the hands of the shareholder. 

 
 
7.      As all the conditions essential for invoking the provisions of 

sec.2(22)(e) of the Act are present, the present case is covered 

https://www.taxmann.com/fileopen.aspx?id=101010000000019002&source=link
https://www.taxmann.com/fileopen.aspx?id=101010000000019002&source=link
https://www.taxmann.com/fileopen.aspx?id=101010000000019002&source=link
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by provisions of  section 2(22)(e) of the Act.  The submission of 

the assessee that the amounts drawn from the company were 

utilized for the purpose of putting up Nilgiris super market in the 

complex, is devoid of any merit as no material was placed before 

us in support of the contention canvassed. Even reliance placed 

by the learned counsel for assessee on the decision of the Hon’ble 

Calcutta High Court in the case of Pradip Kr.Malhotra (supra) is 

not applicable, as the assessee had not demonstrated before us 

with evidence that amounts withdrawn were towards 

consideration of guarantee given for the purpose of obtaining loan 

for the purpose of business of the company from which the 

amounts were withdrawn.  There was no material placed before 

us showing that properties of the assessee were pledged for the 

purpose of procuring bank loan for the company.  Mere bald 

assertions without corroborative evidence cannot be accepted.  

Therefore, the submissions made by learned AR of the assessee 

are devoid of any merit.   

8.        In the result, the appeal filed by the assessee is 

dismissed.     

       Order pronounced in the open court on 19th August, 2016  

 
           sd/-                                                           sd/- 
 (VIJAY PAL RAO)     (INTURI RAMA RAO) 
JUDICIAL MEMBER  ACCOUNTANT MEMBER 
 
Place       : Bangalore 
D a t e d :  19/08/2016 
 
srinivasulu, sps 
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Copy to :  

1 Appellant  
2 Respondent  
3 CIT(A)-II Bangalore  
4 CIT  
5 DR, ITAT, Bangalore.  
6 Guard file  

                                                            By order 
 

                                                                 Assistant Registrar 
Income-tax Appellate Tribunal  

                                                               Bangalore 
 
 

 

 

 

 

 


