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ORDER

PER B.R.BASKARAN,AM:

The appeal filed by the revenue is directed against the order dated
29.11.2012 passed by Ld CIT(A)-17, Mumbai and it relates to the
assessment year 2009-10. The revenue is aggrieved by the decision of Ld
CIT(A) in holding that the repairs and maintenance expenses incurred by

the assessee is allowable as revenue expenditure.

2. The assessee is the proprietor of two concerns by name M/s Natural
Ice Cream and M/s Lands Flavour. Both the concerns are selling ice

creams. Besides the above, the assessee is drawing salary from M/s
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Kamaths Ourtime Ice creams P Ltd and also running hotel & reort in the
name of Land flavours at Mangalore. The assessee claimed a sum of
Rs.34.40 lakhs under the head “repairs and maintenance expenses” in his
proprietary concern named M/s Natural Ice creams. The assessee claimed
to have incurred repairs and maintenance expenditure in renovation of two
ice creams shop. The assessing officer took the view that the expenditure
incurred on renovation will give an enduring benefit to the assessee and
accordingly disallowed the above said claim by treating the same as
Capital expenditure. The Ld CIT(A), however, allowed the claim of the

assessee and hence the revenue has filed this appeal before us.

3. We have heard the parties and perused the record. At the time of
hearing, the Ld A.R submitted that the area of two shops is around 700
Sq.ft., meaning thereby, the average expenses incurred by the assessee
per sq.ft. works out to Rs.5,000/-. We are of the view that the Ld CIT(A)
was right in principle in holding that the renovation expenses shall be
allowable as revenue expenditure, since his view is supported by various

decisions relied upon by him and also relied upon by the Ld A.R before us.

4, There should not be any doubt that the burden to prove the nature
of expenses lies upon the assessee. The average rate of repair expenses
incurred by the assessee was Rs.5,000/- and hence it is the responsibility
to prove that the renovation of the shops having an aggregate area of 700
sq.ft. costed that much. Further, the assessing officer did not have
occasion to examine the nature of repairs expenses claimed by the
assessee, since he took the view that the same is to be treated as Capital
expenditure. Accordingly, we are of the view that this issue requires fresh
examination at the end of the assessing officer. At the same time, we
wish to reiterate that the expenditure incurred on renovation alone is

allowable as revenue expenditure. Accordingly, we set aside the order of
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Ld CIT(A) on this issue and restore the same to the file of the assessing

officer with the direction to examine the claim of the assessee with the
nature and purpose of expenses incurred, nature of work carried on by the
assessee in the two shops, the renovation plan prepared by the
engineer/architect and such other details that may be found to be
necessary. Based on such examination, the assessing officer may take

appropriate decision in accordance with the law.

5. Inthe result, the appeal filed by the revenue is treated as allowed for

statistical purposes.

Order pronounced in the open court 9th  ,Dec,2015.
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