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AET ST TSiw & AT PER RAJENDRA, AM-
Challenging the order dt.30.09.2013 of CIT(A)-5,Mumbai,the Assessing Officer(AO) has
filed the present appeal.

2.Assessee-company,engaged in the business of property management and consultancy,filed
its return of income on 14.11.2007,declaring income at Rs.9.32 Crores.The AO completed the
assessment on 29.12.2009,u/s. 143(3) of the Act determining the income of the assessee at
Rs.10.03 Crores.During the assessment proceedings,the AO made additions on account of
service tax (as part of trading receipt)as per provisions of section 145A of Rs.69.20 lakhs and
addition of Rs.1.20 lakhs u/s.41(1)of the Act. Aggrieved by the order of the AO, the assessee
preferred an appeal before the First Appellate Authority(FAA),who confirmed the addition to
the tune of Rs.22,00,808/-and Rs.1.20 lakhs under the heads service tax and u/s.41(1)
respectively.Following the order of the FAA,the AO imposed penalty of Rs.6.96 lakhs in
respect of the additions sustained by the him,u/s.271(1)(c) of the Act for furnishing
inaccurate particulars of income.

3.During the appellate proceedings,before the FAA,it was argued that the Tribunal had,vide
its order dated 10.07.2013,(ITA/2021/Mum/2011),deleted the additions on account of service
tax and had set aside the issue of addition made u/s.41(1)of the Act to the file of the AO.After
considering the submissions of the assessee,he deleted the penalty imposed by the AO.

4. Before us,the Departmental Representative(DR)stated the matter could be decided on
merits.Authorised Representative(AR) referred to the order of the Tribunal dated 10.07.2013.
We have heard the rival submissions and perused the material before us.We find that the
Tribunal in its order at paragraph no.12 had deleted the addition made with regard to service
tax.It had also sent back the matter of addition made u/s.41(1)of the Act to the AO.In these
circumstances,we are of the opinion that penalty order would not survive.Therefore,
confirming the order of the FAA,we decide the effective ground of appeal against the AO.
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As aresult, appeal filed by the AO stands dismissed.
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Order pronounced in the open court on 1% January, 2016.
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