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312 / ORDER

Per Pawan Singh, JM:

The present appeal is filed by the assessee against the order of CIT(A)-3,
Mumbai dated 15.3.2013 raising the following grounds of appeal:

1. The Honorable Commissioner of Income Tax Appeals -3, has
erred in rejecting the contentions of the appellant and on the facts and
circumstances of the case and in law:

a. Has erred in upholding the additions made by learned ACIT
being making a disallowance u/d. 14A in respect of expenditure treating
the same as expenditure incurred in relation to income not includible in
total income, as the appellant has not taken any secured or unsecured
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loan to invest in shares and mutual funds to earn tax free income, on
which basis, this disallowance has been allegedly made. The loan taken
from State Bank of India to purchase a property situated at Flat No. 6,
Ground Floor, Kamani House, D.G. Deshmukh Marg, Murnbai has
been directly disbursed in the name of Hindustan Lever Ltd. from
whom the property has been purchased as per the pay order issued by
State Bank of India. Hence in regards to the above no disallowance can
be made.

Regarding other expenses debited to profit and loss account, the same
are entirely pertaining to professional income of the appellant. As
regards income from other sources being interest etc., there are no
expenses claimed even against taxable income .

b. Has further erred in upholding the additions made by learned
ACIT being treating the property located at Khar and Goa as Let out
property and taxing the income under the head income from house
property on a notional basis. The appellant has clearly submitted that
the above mentioned properties were used by the appellant for purpose
of writing and his profession, hence it could not be given on rent with
100% charge to anyone. Hence the above addition may be deleted.

2. The learned A CIT 11 (1) on the facts and circumstances of the case
and in law:

Has erred in making a disallowance u/s 14A in respect of expenditure
treating the same as expenditure incurred in relation to income not
includible in total income, as the appellant has not taken any secured or
unsecured loan to invest in shares and mutual funds to earn tax free
income, on which basis, this disallowance has been allegedly made.
The loan taken from State Bank of India to purchase a property situated
at Flat No. 6, Ground Floor, Kamani House, D.G. Deshmukh Marg,
Mumbai has been directly disbursed in the name of Hindustan Lever
Ltd. from whom the property has been purchased as per the pay order
issued by State Bank of India. H nee in regards to the above no
disallowance can be made.

Regarding other expenses debited to profit and loss account, the same
are entirely pertaining to professional income of the appellant. As
regards income from other sources being interest etc., there are no
expenses claimed even against taxable income.
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b. Has erred in upholding treating the property located at Khar and

Goa as Let out property and taxing the income under the head income

from house property on a notional basis. The appellant has clearly

submitted that the above mentioned properties were used by the

appellant for purpose of writing and his profession; hence it could not

be given on rent with 100% charge to anyone. Hence the above

addition may be deleted.’
2. The brief facts of the case are that the assessee is a Director and Non-executive
Chairman of Pritish Nandy Communications Ltd. He is also providing professional
consultancy services to Pritish Nandy Communications Ltd. in the field of Media and
entertainment, filed a return of income for A.Y. 2008-09 on 20.9.2008 declaring total
income of Rs.59,28,095/-. The return of income was selected for scrutiny during the
assessment proceedings. Beside the other addition/disallowance, the A.O. made
disallowance of Rs.8,05,816/- u/s. 14A of the Act in the assessment order dated
10.11.2010. The assessee preferred an appeal before the CIT(A). It was dismissed
vide the impugned order dated 15.3.2011 against which the present appeal is filed
before us. Though the assessee has raised a number of grounds in the present appeal,
however, during the course of hearing ground nos. 1(b) and 2(a) and 2(b) was not

pressed by the Id. AR of the assessee. Hence, now we are dealing/discussing with

ground no. 1(a).

3. We have heard the 1d. AR for the assessee and the 1d. DR and perused the
material available on record. The 1d. AR of the assessee has argued that during the
assessment year under consideration the assessee has received Rs.55,50,000/- as a
professional consultancy income from Pritish Nandy Communications Ltd.,
Rs.1,00,000/- from Dainik Bhaskar and Rs.74,000/- from Bennett Coleman and
Rs.4,084/- from Ananda Publishers as a writing income which is his other or
professional activity. The assessee has taken a loan from SBI which was directly
disbursed to the party from whom the property was purchased. The assessee has not

taken any loan for investing in mutual fund and share for earning tax free income and,
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hence, there is no question of applicability of section 14A of the Act. Hence, no
disallowance can be made against the assessee u/s. 14A. The assessee has already
offered 100% income to the tax without claiming any expenses. The A.O. while
making the disallowance has observed that the provision of section 14A will come
automatic into play if the assessee contains that no expenditure has been made by the
assessee to earn the exempt income and, therefore, to avoid any arbitrariness in the
method of disallowance, Rule 8D come into picture and, accordingly, calculated the
amount of disallowance of Rs.8,05,816/- as per Rule 8D (ii) r/w s. 14A of the Act.
The 1d. CIT (A) while considering this ground of appeal has observed that the
assessee has dividend income of Rs.31,69,947/- which has been claimed as exempt
income under the Act. The CIT(A) further observed that the assessee has also debited
interest expenditure of Rs.10,19,000/- in the profit and loss account and concluded
that no expenditure had been incurred for earning dividend income which cannot be
accepted. As it is impossible to earn substantial dividend income without incurring

any expenses and confirmed the disallowance made by the A.O.

4. We have perused the paper book placed on record by the assessee. At pg. 5 of
the paper book the assessee has shown details of housing loan availed it to purchase
property, wherein a loan of Rs.2 crores was disbursed in the name of Hindustan Liver
on 30.10.2006. Profit and loss account is also available at pgs. 7 and 8 of the paper
book. We have perused the capital account of the assessee for the year ending on
31.3.2008, wherein the assessee was held capital account of Rs.18,76,57,260/-. We
have noticed that though the assessee has claimed to earn exempt income of
Rs.31,69,974/- but no voluntary disallowance is made by the assessee while filing the
return of income. No explanation is offered by the assessee as to how he had not
incurred any amount for earning the exempt income. The A.O. invoked the provision
of section 14A(3) for calculating the disallowance in respect of exempt income. The

claim of the assessee that no interest expenditure has been incurred for earning
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dividend income is getting support from the certificate of SBI dated27.06.2008,(page
5 of p/b) that Bank has granted housing loan. As we have already noticed that the
assessee owned sufficient funds, thus for the purpose of disallowance u/s 14A, the
case of assessee would fall under Rule 8D (ii1) of Income Tax Rules 1962. Hence, we
direct the AO to restrict the disallowance under section 14A, @ 0.5% of the average
of the value of investment, as appearing in the balance sheet of assessee, on the first

day and the last day of the relevant financial year. We order accordingly.

5. In the result, the assessee’s appeal is partly allowed.
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