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ORDER

PER SANDEEP GOSAIN, JM :

This appeal by Revenue is arising out of the order of Ld. CIT(A)-5, Mumbai
in Appeal No. IT-45/12-13/54/13-14, dt. 30/10/201. Assessment was framed by
ITO, Mumbai for the AY 2007-08, vide his order dt. 29/12/2009 under section
143(3) of the Income Tax Act, 1961 (hereinafter ‘the Act’).

2. In this Revenue has raised the following grounds :

1. “On the facts and in the circumstances of the case and in law, the Ld.
CIT(A) erred in deleting the penalty u/s. 271(1)(c) of the IT Act of Rs. 16,04,400/-, in
respect of addition of Annual Letting Value (ALV), without appreciating that by
offering ALV not in conformity with provisions of section 23(1) of the IT Act, 1961,



the assessee had indeed filed inaccurate particulars of ifs income within the
meaning of section 271(1)(c) of the IT Act.”

2. “ On the facts and in the circumstances of the case and in law, the Ld.
CIT(A) erred in deleting the penalty u/s. 271(1)(c) of the IT Act of Rs. 16,04,400/-, in
respect of addition of Annual Letting Value (ALV), without appreciating that the
explanation furnished by the assessee that the security deposit was utilized for
repaying loans and thereby reducing interest costs, which would have otherwise
been an allowable business expenditure, was not bonafide as the decision to
replay business loans was dictated by business expediency and had nothing to
do with determination of its house property income.”

3. “ On the facts and in the circumstances of the case and in law, the Ld.
CIT(A) erred in deleting the penalty u/s. 271(1)(c) of the IT Act, without
appreciating that for levying penalty u/s. 271(1)(c) of the IT Act ‘mens-rea’ was
not applicable in view of explanation 1 to the section 271(1)(c) of the IT Act,
1961.”

3. Brief facts of the case are that the assessee filed its refurn of income on
30/10/2007 declaring income of Rs. 54,55,17,803/-. The income was determining
under section 143(3) at Rs. 61,43,30,998/- after making certain additions. One of
the addition made was enhancement in Annual Letting Value (ALV) at Rs.
53,48,000/- in the assessment order. The assessee went in appeal before first
appellate authority CIT(A) who had dismissed the appeal and upheld the order
of AO. Subsequently penalty proceeding were initiated and after seeking reply
of the assessee, penalty order under section 271(1)(c) of the Act, 1961 was
passed by the AO against the assessee by imposing penalty of Rs. 16,04,400/-.

Against the order of imposing of penalty the assessee preferred appeal before
the Ld. CIT(A) and the Ld. CIT after considering the case of both the parties had

deleted the entire penalty.



4,

Aggrieved by the order of Ld. CIT(A) the Revenue has preferred appeal

before us on the ground mentioned herein above.

5.
proceedings were inifiated on account of addition of ALV. However in the
quantum appeal filed by the assessee, the Hon'ble ITAT, Mumbai ‘G’ Bench in
I.T. Act No. 672/Mum/2011 and ITA No. 1982/Mum/2011
restored the matter to the AO to determine the ALV as per the guidelines
proposed as laid down by the jurisdictional High Court. In this respect our

attention was drawn towards para 9 of the order passed by Hon'ble ITAT which is

At the very outset Ld. AR submitted before us that the penalty

reproduced herein below:

6.
/.

issue of determining the ALV has already been restored back to the filed of AO,

9. After considering the rival submissions and on perusal of the imopugned
orders we find that the AO as well as CIT(A) have drawn adverse inference for
enhancing the ALV, mainly no the ground that, firstly, the assessee has taken
interest free deposit from the tenants and if such deposits would not have been
taken, then the rental value would have been more; and secondly, the market
rate at which the flat was rented fo M/s Fufura Polyester Itd. was much higher
than the rent received from assessee from its other tenants i.e. Cenfurion Bank
and Johnson &Johnson. Now the jurisdictional High Court has discussed similar
kind of cases in detail in case of Tip Top Typography and have laid down very
detailed proposition on the determination of ALV. The Hon'ble High Court have
accepted the contention of the assessee that, municipal valuation rate for
determining the ALV is also an accepted method of valuation, which on the facts
and circumstances of the case can be applied. They have even discussed
whether, any adverse effect has to be drawn in the cases where interest free
deposits have been accepted. Thus, in wake of the said judgment of Hon'ble
Bombay High Court we are of the opinion that the matter should be restored
back to the file of the AO to determine the ALV as per the guidelines proposed
and laid down by the jurisdictional High Court and after giving due opportunity to
the assessee fo explain its case. Accordingly, ground No. 2 is freated as partly
allowed for statistical purposes.

On the other hand Ld. DR admitted the said legal factual position.

Considering the aforementioned preposition we hold that when once the

for AY 2007-08 had



therefore penalty proceeding on the basis of original assessment order is not
sustainable and therefore we set aside the same however while setting aside
the same we also restore this case back to the file of AO to pass appropriate
order afresh after determining the issue of ALV. Therefore this ground of appeal
is freated as partly allowed for statistical purposes.

8. In the result, appeal of the Revenue is partly allowed for statistical

pUrposes.

Order pronounced in the open court on 09/09/2016.
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