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ey / ORDER

PER G.S.PANNU, A.M:

The captioned are three appeals by the Revenue relating to the same

assessee for assessment years 2006-07, 2007-08 and 2008-09. These appeals involve a
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common issue regarding the characterization of the income earned by the assessee on

sale and purchase of shares.

2. In brief, the background of the dispute is that respondent assessee is a Private
Limited Company, which is engaged in the business of share trading and it is also
deriving income by way of long-term and short-term capital gain on sale and purchase
of shares. In assessment year 2006-07, the assessee had declared short-term as well as
long-term capital gains on sale of shares and the Assessing Officer treated only the
short- term capital gains as a business income and the long-term capital gain was
accepted as such. The CIT(A) vide his order dated 13/8/2009 disagreed with the
assessment framed by the Assessing Officer under section 143(3) of the Income Tax
Act, 1961 (in short ‘the Act’) dated 30/6/2008 on the aspect of treating the short-term
capital gains as business income. The Revenue has assailed the order of the CIT(A)
accepting the stand of the assessee for treating the gain on sale of shares held for less
than 365 days as short-term capital gains. Pertinently, the Grounds of appeal raised by
the Revenue for assessment years 2007-08 and 2008-09 against the orders of the
CIT(A) dated 20/4/2010 and 15/6/2011 respectively contain a plea, whereby the short
term as well as long-term capital gains is canvassed to be assessable as business
income. Pertinently, in so far as the assessment years 2007-08 and 2008-09 are
concerned, the long-term capital gains declared by the assessee were accepted as such
by the Assessing Officer in his orders dated 26/10/2009 and 08/12/2010 respectively.
Therefore, in so far as the plea raised by the Revenue with regard to the long term
capital gains is concerned , the same is misconceived, as was accepted by the Ld.

Departmental Representative appearing for the Revenue in the course of the hearing.
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3. Be that as it may, the solitary dispute in all the appeals relates to the
characterization of gain on sale of shares which were held by the assessee for less
than 365 days prior to sale. The assessee offered the gain as short term capital
gain, which was not accepted by the Assessing Officer, who treated the same as
business income. The CIT(A) has accepted the plea of the assessee, against which

Revenue is in appeal.

4. Before us, Ld. Departmental Representative has primarily relied upon the
order of the Assessing Officer in support of the case of the Revenue. According to
him, having regard to the frequency of transactions of sale and purchase of shares
and that the assessee is also in the business of share trading, the profit arising on
the sale of shares held for less than 365 days is liable to be taxed as ‘business

income’ and not as short-term capital gain, as accepted by the CIT(A).

5. Before us, Ld. AR of the assessee submitted a detailed chart comparing the
data of three years under the appeal and also the subsequent years till assessment
year 2012-13, and contended that in the impugned years, the transactions are 11, 8
and 38 respectively so the frequency of transactions is limited. He further stated
that long term capital gain has been accepted as such by the Revenue but only the
taxability of short term capital gain is disputed, whereas both kind of transactions
are coming out of the same portfolio of investments. He further submitted that
during the impugned three years, assessee has earned substantial dividend income,
which shows that assessee has dealt with the shares as investments. He further
stressed that an assessee is entitled to maintain two separate portfolios - one for
investments and one for trading, which the assessee is doing. Regarding the
inconsistency in the stand of the Assessing Officer, the Ld. Representative for the
assessee submitted that for assessment years 2010-11 and 2011-12, the Assessing
Officer in assessments u/s 143(3) of the Act has accepted the claim of the assessee

that gain on sale of shares held for less than 365 days is a short-term capital gain
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and treated the loss on sale of shares as a short-term capital loss. He also
supported his contention by showing that the shares are held as ‘investment’ in
the Balance sheet and there are no borrowings for making investment in shares.
Therefore, he submitted that CIT (A) has rightly treated the sale of shares as capital

gains and not as business income.

6. We have carefully considered the rival submissions as well as the orders of
lower authorities. The respondent assessee is a private Limited company
incorporated under the provisions of the Companies Act, 1956 and, is inter-alia,
engaged in the business of trading in shares. The respondent assessee also
deployed its funds as an investor in shares and securities. Notably, assessee has
declared income from different streams, namely, profit on trading in Futures and
Options, Short- term capital gain and long-term capital gains. The income/loss from
Futures and Options was offered under the head “Profits & gains of business and
profession’ and there is no dispute on this aspect. The long term capital gains
declared on shares has also been accepted as such, and there is no dispute.
Nevertheless, it is imperative to mention here that for assessment year 2007-08 and
2008-09, the Revenue in its Grounds of appeal has raised the issue of taxability
of long term capital as business income, but a perusal of the assessment orders
reveal that the Assessing Officer himself in both the years (i.e. Assessment year
2007-08 and 2008-09 ) has accepted that sale of share held for more than 365 days
and on which STT is paid is chargeable to tax under the head ‘capital gains’ as
long-term capital gain. Hence, the brief controversy surviving in all these three
appeals is whether short term capital gain shown by the assessee is to be taxed as

business income or as capital gains.

6.1 The view of the Assessing Officer that such short-term capital gains is
assessable as business income is primarily based on the ground that assessee is

otherwise also in the business of share trading and on account of frequency of
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transactions. In this context, a Tabulation has been furnished by the assessee

which is as under:-

Particulars Assessment years

2006-07 2007-08 2008-09
Short term capital gain 25,18,024 15,72,581 2,23,75,649
Long term capital gains 8262397 1658245 8394744
Speculation / trading in | 5221568 7935711 3352817
shares
Dividend Income 262005 1345269 1353216
Number of transactions 11 8 38

involving short term
capital gain
Investments of shares 20409970 37162000 57501008
in the balance sheet as
t the end of the year
Investments in shares 56585515 20409970 37162000
in the balance sheet as
at the

beginning of the year

7. Having regard to the aforesaid factual matrix, it is abundantly clear that the
frequency of transactions is not so high so as to infer that assessee has traded in
aforesaid portfolio. The pertinent finding which is emerging from the order of the
CIT(A) is that the assessee has consistently maintained two separate portfolios - one
for investment and the other as a trading stock. The existence of two separate
portfolios i.e. one as an investor and another as a trader is something which is not
alien to the income tax proceedings. In fact, the CBDT in Circular No.4 of 2007
dated 15/6/2007 has approved the position that an assessee can hold shares and
securities in two separate portfolios namely, as an investor and as a trader also.
Moreover, in all the captioned assessment years, the income offered as long term
capital gains stands accepted, which shows that existence of the portfolio of an
‘investor’, stands accepted by the Assessing Officer also. Therefore, in such a
situation, when assessee has earned capital gain on sale of shares coming out of the

same portfolio, the same cannot be viewed differently merely because the shares
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have been held for a period of less than 365 days prior to sale. In fact, Ld.
Representative for the assessee pointed out that in the scrutiny assessments for
assessment years 2010-11 and 2011-12, the short-term capital gain or loss has
been accepted by the Assessing Officer as such. Considering the entirety of facts
and circumstances of the case and also on the basis of the principles of consistency,
we find that the CIT(A) made no mistake in accepting the plea of the assessee that
the profits earned on the sale of shares held for less than 365 days is liable to be
taxed as short-term capital gains and not as business income. Thus, we hereby

affirm the order of the CIT(A).

8. Resultantly, the captioned appeals of the Revenue are dismissed.

Order pronounced in the open court on 30/09/2015.
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