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3MEA/ORDER

Per B R Baskaran, AM:

The assessee has filed this appeal challenging the order dated
24.10.2011 passed by Ld CIT(A)-37, Mumbai confirming the penalty of
Rs.33,13,895/- levied by the AO u/s 271 (1)( ¢ ) of the Act.

2. The Id.counsel appearing for the assessee submitted that the
assessment relating to the impugned penalty was completed u/s 153A of
the Act consequent to the search operations conducted u/s 132 on
17.1.2007. During the course of search proceedings, the search team did
not unearth any incriminating material relating to the year under
consideration. The assessment of the year under consideration did not

abate by virtue of search operations. Hence the assessee raised a legal
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issue challenging the validity of the additions made in respect of a
concluded assessment without there being any incriminating material in
the appeal filed against the quantum assessment proceedings before
Tribunal. The assessee placed his reliance on the decision rendered by the
Special Bench of the Tribunal in the case of All Cargo Global Logistics Ltd
V/s DCIT reported in 137 ITD 237. The Co-ordinate Bench of the Tribunal
accepted the contentions of the assessee and accordingly, held that the
addition cannot be made for the year under consideration in the absence
of any incriminating material. Accordingly, the Id. AR submitted that the
addition on which the impugned penalty has been levied stood vacated by
the order dated 30.11.2015 passed by the Co-ordinate Bench in
assessee’s own case for the assessment year 2005-06 in ITA
No.441/Mum/2010. Accordingly, the Id.AR submitted that the impugned
penalty order is liable to be quashed.

3. The Id. DR did not object to the factual aspects presented by the Id.
AR.

4. Since the addition, on which the impugned penalty has been levied,
have since been deleted by the Tribunal, the impugned penalty is liable to
be cancelled. Accordingly, we set aside the order of Id. CIT(A) and direct
the AO to delete the impugned penalty.

5. Inthe result, the appeal filed by the assessee is allowed.

Pronounced accordingly on 1st Jan,2016.
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