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O R D E R 

 
PER DINESH KUMAR AGARWAL, J.M. 
 

 This appeal preferred by the assessee is directed against the order 

dtd. 18-10-2010 passed by the ld. CIT(A) – 5, Mumbai for the A.Y.     

2005-06. 

 2. It is observed that the appeal filed by the assessee is delayed by 

226 days. 

3. At the time of hearing the ld. Counsel for the assessee submits 

that in the present case, the issue for adjudication in appeal before the 
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ld. CIT(A) was in respect of disallowance of expenses by the A.O. invoking 

section 40(a)(ia) of the Income Tax Act, 1961 (the Act).  The details of the 

expenses claimed and disallowed by the A.O. are as under:- 

Name of the party Amount Date of 
deduction 
TDS 

Date of 
payment 

Rajasthan Shipping Agency Pvt. 
Ltd. 

10,32,750 31-3-2005 23-06-2005 

Trans Asia Logistics 15,48,208 31-03-2005 28-10-2005 

                                           (A)…. 25,80,958   

Trans Asia Logistics            (B)… 11,35,900 Upto 28-02-
2005 

28-10-2005 

                                       (A+B)… 37,16,858   

 

Thus the total disallowance of Rs. 37,16,858/- was disallowed by the 

A.O. which was subject matter of dispute before the ld. CIT(A).  However, 

the ld. CIT(A) after considering the retrospective amendment of the 

provisions, granted part relief of deduction of Rs. 25,80,958/- and 

confirmed balance disallowance of Rs. 11,35,900/- on account of belated 

payment of TDS vide his order dtd. 18-10-2010. The assessee was 

advised that even though the said amount of Rs. 11,35,900/- was 

disallowed, the same was allowable in A.Y. 2006-07 in the light of the 

proviso to section 40(a)(ia) of the Act which states that in case of TDS 

paid after the specified date, the deduction would be allowable in the 

year in which such TDS is paid and accordingly the assessee instead of 

filing appeal before the Tribunal, resorted to rectification proceeding for 



                                                                  ITA No. 5701/MUM/2011 

                                                                                    

 

3 

A.Y. 2006-07 vide application dtd. 4-11-2010 followed by application dtd. 

22-11-2010.  However, the A.O. passed the order dtd. 3-12-2010 stating 

that there is no finding given by the ld. CIT(A) allowing the said 

deduction for A.Y. 2006-07 and accordingly he rejected the claim of the 

assessee.  Once again, the assessee filed letter dtd. 9-12-2010 for 

necessary rectification.  However, the A.O. after ignoring the request of 

the assessee passed an order dtd. 24-1-2011 giving effect to the order of 

the ld. CIT(A) determining total income at Rs. 15,54,922/-.  Pursuant to 

the said order, the assessee was advised to move a rectification petition 

before the A.O. to consider the claim of the assessee in the light of the 

ratio of the decision of Ahmedabad Tribunal in the case of Kanubhai 

Ramjibhai Makwana vs. ITO in ITA No. 3983/Ahd/2008 dtd. 3-12-2010 

and accordingly the assessee again filed an application dtd. 11-4-2011.  

After persistent follow up, vide order dtd. 18-7-2011, the assessee was 

intimated that the rectification sought for is not acceded in view of the 

fact that it is not an issue arising out of the said appellate order and, 

hence, there is no mistake apparent from record.  It was further 

submitted that since the assessee could not get justice, the assessee was 

advised to file appeal before the Tribunal and accordingly the appeal was 

filed on 10-8-2011.  In support of the above, the assessee has also filed 

an affidavit of Mr. Mahesh Kumar Punia, Managing Director of the 

company. The reliance was also placed on the decision of Hon’ble 

Supreme Court in Collector of Land Acquisition vs. Mst. Katiji and 
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Others, 167 ITR 471 (SC), N. Balakrishnan v. M. Krishnan (1998) 7 SCC 

123 and other decisions.  It was, therefore, submitted that the delay in 

filing the appeal be condoned. 

4. On the other hand, the ld. D.R. did not seriously oppose the 

condonation of delay. 

5.  We have carefully considered the submissions of the rival parties 

and perused the material available on record. We find that the facts are 

not in dispute that the assessee after receipt of the order of the ld. CIT(A) 

on 28-10-2010 immediately took up the matter before the A.O. to allow 

the claim u/s 154 of the Act in A.Y. 2006-07.  However, the A.O. did not 

allow the claim of the assessee vide final order dtd. 18-7-2011 and 

immediately, thereafter, the assessee has filed appeal before the Tribunal 

on 10-8-2011.     

6. In the case of Collector, Land Acquisition v. Mst. Katiji reported in 

[1987] 167 ITR 471, Hon’ble Supreme Court held as follows (page 472) :  

“The Legislature has conferred the power to condone delay by 
enacting section 5 of the Limitation Act of 1963 in order to enable the 
courts to do substantial justice to parties by disposing of matters on 
‘merits’. The expression ‘sufficient cause’ employed by the Legislature 
is adequately elastic to enable the courts to apply the law in a 
meaningful manner which subserves the ends of justice—that being 
the life-purpose of the existence of the institution of courts. It is 
common knowledge that this court has been making a justifiably 
liberal approach in matters instituted in this court. But the message 
does not appear to have percolated down to all the other courts in the 
hierarchy. And such a liberal approach is adopted on principle as it is 
realized that :  
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1. Ordinarily, a litigant does not stand to benefit by lodging an appeal 
late. 

2. Refusing to condone delay can result in a meritorious matter being 
thrown out at the very threshold and cause of justice being defeated. 
As 

against this, when delay is condoned, the highest that can happen is 
that a cause would be decided on merits after hearing the parties.  

3. ‘Every day’s delay must be explained’ does not mean that a 
pedantic approach should be made. Why not every hour’s delay, every 
second’s delay ? The doctrine must be applied in a rational, 
commonsense and pragmatic manner.  

4. When substantial justice and technical considerations are pitted 
against each other, the cause of substantial justice deserves to be 
preferred, for the other side cannot claim to have vested right in 
injustice being done because of a non-deliberate delay.  

5. There is no presumption that delay is occasioned deliberately, or 
on account of culpable negligence, or on account of mala fides. A 
litigant does not stand to benefit by resorting to delay. In fact, he 
runs a serious risk.  

6. It must be grasped that the judiciary is respected not on account of 
its power to legalise injustice on technical grounds but because it is 
capable of removing injustice and is expected to do so.” 

7.  In N. Balakrishnan v. M. Krishnamurthy reported in [1998] 7 SCC  

123  the apex court explained the scope of limitation and condonation of 

delay, observing as under (Headnote) : 

“The primary function of a court is to adjudicate the dispute between 
the parties and to advance substantial justice. The time-limit fixed for 
approaching the court in different situations is not because on the 
expiry of such time a bad cause would transform into a good cause. 
Rules of limitation are not meant to destroy the rights of parties. They 
are meant to see that parties do not resort to dilatory tactics, but seek 
their remedy promptly. The object of providing a legal remedy is to 
repair the damage caused by reason of legal injury. The law of 
limitation fixes a lifespan for such legal remedy for the redress of the 
legal injury so suffered. The law of limitation is thus founded on 
public policy.” 
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8.  In Shankarrao v. Chandrasenkunwar reported in [1987] Supp SCC 

338, the Supreme Court took the view that the court should not adopt an 

injustice-oriented approach in rejecting the application for condonation 

of delay. 

9. In Surya General Traders v. CTO (2003) 133 STC 388, 389 (AP) it 

has been held that “When an appellant has a good case on merits, defeat 

of his claim on technical plea of limitation would ultimately lead to 

injustice.  State should not stand by a technical plea of limitation if the 

citizen’s case was otherwise meritorious”. 

10. In the absence of any contrary material placed on record by the 

Revenue to show the reasons given by the assessee are false or untrue, 

we respectfully following the ratio of the above decisions and keeping in 

view that the assessee has a good case on merits, condone the delay and 

admit the appeal filed by the assessee. 

11. All the grounds taken by the assessee are against the sustenance 

of disallowance u/s 40(a)(ia) of the Act. 

12. The brief facts of the case are that the A.O. observed that the 

assessee has not deposited TDS within the stipulated time on the total 

payments of Rs. 37,16,858/- and, hence, he disallowed the same u/s 

40(a)(ia) of the Act.  On appeal, the ld. CIT(A) while deleting the 

disallowance of payment of Rs. 25,80,958/- confirmed the balance 

disallowance made by the A.O.   
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13. At the time of hearing, the ld. Counsel for the assessee submits 

that there is no dispute that the assessee has deposited amount of TDS 

on 23-6-2005 and 28-10-2005 i.e. before the due date of filing of return 

which was filed on 30-10-2005.  He further submits that the above issue 

is covered in favour of the assessee by the decision of the Hon’ble 

Calcutta High Court in the case of CIT vs. Virgin Creations (Income Tax 

Appeal No. 302 of 2011 dtd. 23-11-2011 followed by the Tribunal in 

other cases, copy of which are appearing in assessee’s paper book.  He, 

therefore, submits that the disallowance sustained by the ld. CIT(A) be 

deleted.  

14. On the other hand, the ld. D.R. supports the order of the A.O. and 

the ld. CIT(A).   

15.    We have carefully considered the submissions of the rival parties 

and perused the material available on record. We find merit in the plea of 

the ld. Counsel for the assessee that the issue is squarely covered in 

favour of the assessee by the decision of the Hon’ble Calcutta High Court 

in the case of Virgin Creations (supra) wherein it has been held that 

amendment made u/s 40(a)(ia) requires to be treated with retrospective 

operation.  Respectfully following the above decision and the consistent 

view of the Tribunal, we delete the disallowance sustained by the ld. 

CIT(A).  The grounds No. 1 to 4 taken by the assessee are, therefore, 

allowed. 
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16. In the result, assessee’s appeal stands allowed.      

Order pronounced on 17-10-2012 

  
Sd/- 

(B. RAMAKOTAIAH ) 
ACCOUNTANT MEMBER 

 
Sd/-  

 (DINESH KUMAR AGARWAL) 
 JUDICIAL MEMBER 

 
Mumbai, Dated : 17-10-2012. 
RK 
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