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ORDER

Per Shri Vijay Pal Rao, J.M. :

This appeal by the assessee is directed against the order dt.6.7.2016 of
Commissioner of Income Tax (Appeals) for the Assessment Year 2009-10.

2. The assessee has raised the following grounds :
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The order of the CIT (A) in so far as it is against the appellant is opposed to law,

equity, weight of evidence, probabilities, facts and circumstances of the case.

The appellant denies himself liable to be assessed to a total income of Rs.
5,37,100/ - as against the total income returned by the appellant of Rs. 2,27,100/ -
for the impugned assessment year 2009-10 on the facts and circumstances of the

case.

The learned CIT(A) was not justified in law in confirming the addition of
Rs.3,10,000/- made under section 68 of the Act, by the learned Assessing Officer

on the facts and circumstances of the case.

The learned CIT(A) was not justified in confirfning the additions as made in the
order of assessment by ignoring the submissions of the appellant, that the cash
deposits were met out of the personal loans received from close relatives on the

facts and circumstances of the case.

The learned CIT(A) was not justified in stating that the appellant was making a
claim for the first time during appeal proceedings, when the appellant has

during assessment proceedings brought to the attention of the AO, that the

amounts of cash deposited were met out of loans from close relatives on the facts

and circumstances of the case.

The appellant craves leave to add, alter, modify, delete or substitute any or all of

the grounds and to file a paper book at the time of hearing the appeal.

In view of the above and other grounds that may be taken at the time of the
hearing the appeal, the appellant prays that the appeal be allowed in the interest

of justice and equity.
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3. The only issue arises in this appeal is regarding confirming the addition of
Rs.3,10,000 made by the Assessing Officer under Section 68 of the Income Tax
Act, 1961 (in short 'the Act') on account of cash deposit in Bank. The assessee
is an individual and engaged in the business of running a provision store.
During the scrutiny assessment, the Assessing Officer found that there is a cash
deposit in the assessee's S.B. Account of Rs.15,70,000. The Assessing Officer
called upon the assessee to file the details. After verification of the details filed
by the assessee, the Assessing Officer has made an addition to the extent of
cash deposit of Rs.3,10,000 under Section 68 of the Act. The assessee
challenged the action of the Assessing Officer before the CIT (Appeals) and
submitted that the cash deposit in the bank have been received from friends
and relatives. The assessee also filed Affidavit of the creditors, since these
Affidavits and claims were made first time and further the creditors were
having small income of their own therefore, the CIT (Appeals) did not accept
the explanation furnished by the assessee and confirmed the addition made by
the Assessing Officer.

4, Before the Tribunal, the learned Authorised Representative of the

assessee has referred to the letter dt.4.11.2011 filed by the assessee in



ITA No.1633/Bang/2016

response to the Notice issued by the Assessing Officer for furnishing the
details/documents in support of the deposits made in the bank account. The
learned Authorised Representative has further pointed out that the assessee
has given the details of the deposits by explaining the amounts received from
the relatives and friends. The assessee also furnished the bank statement in
support of the claim to show that sufficient balance was available with the
creditors who have given loan to the assessee. However the CIT (Appeals) did
not even examine the relevant evidence and Affidavit filed by the assessee.
Thus the learned Authorised Representative of the assessee has submitted
that the evidence filed by the assessee has not been examined either by the
Assessing Officer or by the CIT (Appeals) and therefore the matter may be
remitted to the record of the Assessing Officer for verification and examination.
5. On the other hand, the learned Departmental Representative has
submitted that the explanation and detils furnished by the assessee are not
reflected in the balance and the assessee did not file the balance sheet to show
the loan amount given to the assessee. Further the confirmation filed before
the Assessing Officer is different from the Affidavit filed before the CIT

(Appeals) therefore the same cannot be accepted.
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6. In a rejoinder the learned Authorised Representative has submitted that
since these loans were taken as personal loans and therefore it was not taken
to the balance sheet of the assessee.

7. Having considered the rival submissions as well as the relevant material
on record, it is noted that the Assessing Officer has accepted the explanation
and source of deposit of Rs.12,60,000 but made the addition of the balance
amount of Rs.3,10,000 on the ground that the assessee has failed to explain
the source of the cash deposit in the Bank. Before the CIT (Appeals) the
assessee produced additional evidence in the form of Affidavit as well as the
bank details to explain the source of cash deposit as loan taken from the
friends and relatives. It is pertinent to note that the CIT (Appeals) has not
examined the evidence filed by the assessee but turned down the same on the
ground that because of a considerable lapse of time, the same is not verifiable.
Thus it is clear that the evidence filed by the assessee before the CIT (Appeals)
remain unexamined. Accordingly, in the facts and circumstances of the case
when evidence filed by the assessee has not been examined by the authorities
below, the issue is set aside to the record of the Assessing Officer for

readjudication after examination and verification of the evidence filed by the
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assessee. Needless to say the assessee be afforded opportunity of hearing
before deciding the issue.
8. Inthe result, the appeal of the assessee is allowed for statistical purpose.

Order pronounced in the open court on 31st May, 2017.
Sd/-

(VIJAY PAL RAO)
JUDICIAL MEMBER
Bangalore,
Dt. 31.05.2017.
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