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EA/ORDER

Per Sanjay Arora, AM:

This is the set of three Appeals by the Assessee for three consecutive years, being
A.Ys. 2006-07 to 2008-09, arising out of a common order by the Commissioner of
Income-tax (Appeals), Dhanbad (‘CIT(A)’ for short), dismissing the assessee’s appeals
contesting its assessments u/s. 143(3) of the Income Tax Act, 1961(‘the Act’

hereinafter) for the said years.

2. The appeals raising a common issue, were posted for hearing and, accordingly,
heard together, and are being disposed of vide a common, consolidated order, even as

was done by the first appellate authority. The only issue arising in the instant appeals is
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as to the impact of the applicability of section 13(1)(d); the appellant trust admittedly

holding share of companies other than public sector companies, so that it thereby

violates the prescription of sub-clause (iii) thereof; the provisions reading as under:
‘Section 11 not to apply in certain cases

13 (1) Nothing contained in section 11 or section 12 shall operate so as to
exclude from the total income of the previous year of the person in
receipt thereof-

(a) -
(b)-
(bb)-

(c)-
(d) in the case of a trust for charitable or religious purposes or a
charitable or religious institution, any income thereof, if for any period
during the previous year-
(®)-
(i1)-
(i11) any shares in a company, other than-
(A) shares in a public sector company;
(B)  shares prescribed as a form or mode of investment under
clause(xii) of sub-section(5) of section 11,

are held by the trust or institution after the 30" day of November, 1983.’

3. We have heard the parties, and perused the material on record.

3.1  The issue arising for our consideration is thus purely legal. That the facts for all
the years are identical, i.e., in-so-far as the issue under reference is concerned, is
admitted; the only difference being that the proscribed shares are claimed to have been
sold, in toto, toward the end of the last year, i.e., the previous year relevant to A. Y.
2008-09, returning a huge capital gain (Rs.116.68 lacs) for that year, with the sale
proceeds (Rs.183.01 lacs) being held in the de-mat account as at the year-end. The
condition being toward not investing in shares other than the stipulated shares at any
time during the year, the said liquidation would be of no moment. Another aspect needs
mention. The assessee’s case on the very same issue has been dismissed by the first
appellant authority for A. Y. 2004-05. This was not divulged by the parties during

hearing, and has come to light only upon reading the orders by the Revenue authorities.
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As we gather from their orders, the assessee has not preferred any appeal there-against.
The matter being legal, it will not impact the assessee in any manner in-as-much as
there is no order by the Tribunal or any other higher appellate forum for that year, or

otherwise in the assessee’s case.

3.2 We shall enlist the respective cases of both the parties. The assessee’s case is that
it i1s for the relevant years registered u/s. 12A/12AA, so that its credentials as a
charitable institution are undisputed, with it running an Engineering College by the
name, Maulana Azad College of Engineering and Technology, at Patna. The only
import, therefore, of having held shares in contravention of section 13(1)(d)(ii1) (A) or
section 11(5), which forms the subject matter of the condition u/s.13 (1)(d)(iii) (B),
would be to impact the income arising from the said shares, as held by the tribunal in
Gurdayal Berlia Charitable Trust vs. Fifth Inome-tax Officer [1990] 34 ITD 489 (Bom).
It would be a travesty of justice to subject the entire income to tax. The Hon’ble
Bombay High Court in DIT (Exemption) vs. Seth Mafatlal Gagalbhai Foundation Trust
[2001] 249 ITR 533 (Bom) clarified that such income only shall be subject to the
maximum marginal rate of tax u/s. 164(2). The Revenue, on the other hand, bases its
case on the language of the Act itself, stating it to be plain and ambiguous and, further,
placing reliance on the decisions in the case of Mundakapadam Mandirams Society vs.
CIT [2002] 258 ITR 395 (Ker); CIT vs. Chandrika Educational Trust [1997] 224 1TR
449 (Ker); and Teleprolu Bapanaiah Vidyadharma Nidhi Trust vs. CIT [1987] 167 ITR
482 (AP).

3.3 We are at loss to understand the controversy, i.e., in view of the clear and plain
language of the provision. It unequivocally provides for the benefit of sections 11 and
12 as subject to the prescription of section 13. Section 13(1)(d)(iii) prescribes a
condition of holding the shares only in public sector companies, so that there is a clear
and admitted violation of its terms; the assessee’s share-holding in private companies

being at Rs.77.50 lacs for the relevant years. As regards its consequence, the same
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stands provided for in section 13(1)(d) itself in-as-much as it states ‘any income
thereof’. The word thereof qualifying ‘any income’ implies any income of the entity
whose income, 1.e., the charitable or religious institution, which is under assessment and
is being considered for exemption u/s. 11 r/w s. 12. How could, then, ‘any income’, we
wonder, be restricted to any income from the offending shares, as the 1d. counsel, Shri
D. V. Pathy, Advocate, would argue before us. There is nothing in the clear language of
the provisions to so suggest. There is as such little scope for interpretation, and for
which we may refer to the golden rule of interpretation (refer, inter alia, CIT vs.
Calcutta Knitwears [2014] 362 ITR 673 (SC)).

That apart, even the rationale is not far to seek. A charitable institution is a
public institution, meant to serve the public at large, with the law according a
benevolent treatment to its income by way of exemption from tax upon application for
its stated objects. It, accordingly, cannot support private business by investment therein,
and which also has the potential of jeopardizing its resources in-as-much as share
market is volatile. In fact, per section 11 (5), the Act provides for a complete mode and
manner of investment of its surplus funds by such an institution. Banks, public sector
undertakings and other regulated bodies are also prohibited by law to invest in shares.
The 1d. CIT(A) has, to his credit, taken pains to cull out the notes explaining the
provision as well as the Finance Minister’s speech explaining the legislative intent,
which is clearly expressed, so that, as afore-stated, there is little scope for interpretation.
Rather, very fact that the assessee made a huge profit by disposing of its shares itself
underlines the legislative concern against profiteering, exhibiting the need for an
embargo on investment in private enterprise, lest it becomes a ready and lucrative
source for propelling private business. Investment in public sector companies is, on the
other hand, permitted, in-as-much as the same is considered as toward a public cause.
Public sector companies are, even otherwise, considered as an organ of or, in any case,

an extension of the State. As such, to suggest a withdrawal of exemption under sections
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11 and 12 to operate only to the income from the offending shares is neither consistent

with the rationale of the provisions nor the clear provision of the statute.

34 We may next also consider the case law relied upon by the parties. In
Mundakapadam Mandirams Society (supra), denial of registration to the trust u/s. 80G
on account of investment in modes other than that specified u/s. 11(5) of the Act, was
upheld. Similarly, in Talaprolu Bapanaiah Vidya Dharma Nidhi Trust (supra), the
denial of exemption u/s. 11 on interest income was upheld in view of it having been
derived from trust property not entitled to exemption, being by way of investment in a
firm in which the Settlor of the trust, a person specified u/s. 13(3), had interest. The
debility attracted in view of section 13(2) r/w s. 13(3), extends to the income used or
applied for the benefit of the persons specified u/s.13(3). In Sheth Mafatlal Gagalbhai
Foundation Trust (supra), the issue was with regard to the rate of tax. Section 164
provides for the charge of tax where the share of the beneficiaries is unknown. Such
income being defined therein as the ‘relevant income’, subject to the provisions of sub-
sections (2) & (3) of section 164, attracts maximum marginal rate (section 164(1)).
Section 164(2) applies to so much of the relevant income as is derived from the property
held wholly for charitable or religious purposes, as if it were the sole income of an
Association of Persons. Proviso thereto carves an exception for so much of the relevant
income as is not exempted by virtue of the provisions of section 13(1)(c) or 13(1)(d). It
was in this context that the Hon’ble Court held that the maximum marginal rate shall
apply only to the dividend income of the shares, being the relevant income from the
property held under trust. Even as observed during hearing, the said decision applies
only to the relevant income, as specified therein. The decision, which shall apply to a
case where sec. 164(1) r/w s. 164(2) is applicable, is without doubt in consonance with
the provisions of law. In the instant case, there is no issue with regard to the rate of tax
with reference to section 164. The said decision is of no relevance to the subject matter
of the instant appeal and, accordingly, has no application thereto. In sum, the cited case

law also supports the case of the Revenue.
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4. In view of the foregoing (para 3), we have no hesitation in confirming the denial
of exemption u/s.11 of the Act to the assessee’s income for the relevant years. We

decide accordingly.

5. In the result, the assessee’s 1s dismissed.
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Order pronounced by listing the result on the Notice Board of the Bench under Rule 34
of the Appellate Tribunal Rules, 1963.
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