ITA No.707/Bang/2014
Shri Imran Ahmed

Page 15 of 15

	IN THE INCOME TAX APPELLATE TRIBUNAL

‘B’ BENCH : BANGALORE

	

	BEFORE SHRI VIJAY PAL RAO, JUDICIAL MEMBER

	and

	SHRI G.MANJUNATHA, ACCOUNTANT MEMBER


ITA No.707/Bang/2014
(Assessment year: 2009-10)
	Shri Imran Ahmed,
Rep. by the GPA holder Shri Shamshad Ahmed,

No.16, Sunny Brooks, Sarjapur Road,
	
	

	Bangalore-560035.
PAN: ABKPA 2297G
	…
	Appellant 

	          Vs.


	
	

	Income-tax Officer,
	
	

	Ward 7(1),
	
	

	Bangalore.
	…
	Respondent


	Appellant by:
	Shri S.Annamalai, Advocate.

	Respondent by:
	Dr. P.K.Srihari, Addl.CIT


	Date of hearing :   
	06/10/2015.

	Date of pronouncement:
	23/11/2015.


O  R  D  E  R
Per VIJAY PAL RAO, JM :
This appeal by the assessee is directed against the order dated 25/3/2014 of the CIT(A) for the assessment year 2009-10.

2.          The assessee has raised the following grounds:

“1 The orders of the learned Commissioner of Income-tax (Appeals) in so far as they are against the appellant is opposed to law, equity and weight of evidence, probabilities, facts and circumstance of the case.

2.   GROUNDS ON DISALLOWANCE OF INDEXED COST OF ACQUISITION, INDEXED COST OF IMPROVEMENT AND COST OF INMPROVEMENT:

A) The learned Commissioner of Income-tax (Appeals) is not justified in confirming the disallowance of Rs.71,45,453/- in respect of indexed cost of acquisition, indexed cost of improvement and cost of improvement on the property sold by the appellant on the facts and circumstances of the case.
i. The learned Commissioner of Income-tax (Appeals) is not justified in law in holding that the appellant is not entitled for indexation in respect of the building sold by the appellant from the financial year 1989-90 and 1990-91 on the facts and circumstances of the case and consequently the disallowance made of Rs. 24,21,085/-is liable to be deleted on the facts of the case.

ii. The learned Commissioner of Income-tax (Appeals) is not justified in law in confirming the disallowance of indexed cost of improvement of Rs.41,24,368/- on the ground that the appellant made cash payments for improvements, when the appellant has maintained the books of accounts and produced the ledger accounts and the same is reflected in the Income-tax return and wealth tax return filed by the appellant on the facts and circumstances of the case.

iii. The learned Commissioner of Income-tax (Appeals) is not justified in law in confirming the disallowance of Rs.6,00,000/- incurred as cost of improvement in respect of swimming pool on the facts and circumstances of the case.

3.     GROUNDS ON DISALLOWANCE OF EXEMPTION UNDER SECTION 54 OF THE ACT:
a) The learned Commissioner of Income-tax (Appeals) is not justified in law in denying the exemption under section 54 of the Act to the extent of Rs. 63,78,574/- being incurred by the appellant after purchase of the property for making habitable the said property on the facts and circumstances of the case.
b) The learned Commissioner of Income-tax (Appeals) failed to appreciate that the appellant as per provisions of Section 54 of the Act within two years from the date of transfer of original asset, incurred the said expenses on the property purchased for claiming exemption under section 54 of the Act and within the due date for filing the return of income for the impugned assessment year 2009-10, consequently the appellant is entitled to claim exemption on the entire amount claimed by the appellant u/s 54 of the Act on the facts and circumstances of the case.

c) The learned Commissioner of Income-tax (Appeals) failed to appreciate that the language used in the provisions of section 54 of the Act is "Cost of the new asset" and not the purchase price and consequently the amount incurred by the appellant within time permitted under the said Section is to be considered as cost of the new asset on the facts and circumstances of the case.

d) The learned Commissioner of Income-tax (Appeals) failed to appreciate that a provision for deduction, exemption or relief should be interpreted liberally, reasonably and in favour of the assessee, and it should be so construed as to effectuate the object of the legislature and not to defeat it, on the facts and circumstances of the case.

4.
The appellant denies being liable to pay interest under section 234A, 234B and 234 C of the Act on the facts and circumstances of the case. The levy is further not correct in respect of the period, rate and on what quantum the same has been levied. The CIT(A) has not adjudicated these issues which are germane to the levy and as the appellant had challenged these aspects the CIT(A) ought to have given a clear finding on the same.

5.     Without prejudice the authorities below ought to have exercised their power and waived the interest on the facts of the case.  Reliance is placed on the decision of the apex court in the case of Karanvir Singh 349 ITR page 692 (SC).

6. The appellant craves leave to add, alter, amend, substitute or delete any of the grounds at the time of hearing of the appeal.

3.      The first effective ground raised by the assessee is regarding the indexed cost in respect of cost of construction.  The assessee sold a property on 17/4/2008 bearing No.398, 3rd  block, Koramangala, Bangalore, consisting of land and building.  The assessee acquired the property from his mother vide gift deed dated 30/10/2000 along with his brother.  The assessee acquired ½ share in the property in question from his mother under the said gift deed.  The assessee claimed benefit of indexation of cost of construction from the year 1989-90 whereas the Assessing Officer (AO) allowed only from the date of gift.  
4.     On further appeal, the CIT(A) allowed the benefit of indexed cost of construction from the year 1995-96 by considering the wealth-tax return filed by the mother of the assessee wherein the property in question was first disclosed.
5.       Before us, the learned AR of the assessee has submitted that the assessee’s mother has constructed the property in the financial year1989-90 and 1990-91.  Consequently, the assessee is entitled to claim indexed cost of construction from the financial year 1989-90 and 1990-91.  The learned AR of the assessee further contended that the CIT(A) has allowed the benefit of indexation from the assessment year 1995-96 whereas as per the acknowledgment of having filed application for certification u/s 230A(I) of the Act, the construction is shown in the year 1989.   Thus the learned AR of the assessee has contended that the year of construction should be considered as 1989 instead of 1995-96.  
6.         On the other hand, learned departmental representative has submitted that the mother of the assessee has clearly shown this property in question in the wealth-tax return filed in the year 1995-96. Prior to that, this property was not disclosed anywhere.   Therefore, the construction of the property was not in existence prior to the year 1995-96 when it was declared in the wealth-tax return by the mother of the assessee.  He has further submitted that apart from the application for certificate u/s 230A, no other evidence or document has been produced by the assessee in support of the claim that the construction of the property took place in the year 1989 as claimed by the assessee.  The application in Form No.34A for a certificate u/s 230A(I) cannot be accepted as an evidence for the purpose of date of construction.  On the contrary, return of wealth-tax is a valid evidence on the point of the construction came to into existence.  He has relied upon the orders of the authorities below.
7.         We have considered the rival submissions as well as the relevant material on record. There is no dispute that in the wealth-tax return, the mother of the assessee has first time disclosed the constructed property in the year 1995-96.  It is also not disputed that the assessee has not produced any evidence or record to indicate the time period during which the construction has been raised on this property.  The assessee has vehemently relied upon the application inform No.34A filed for issue of certificate u/s 230A(I) which was filed on 30/11/2000 post gift deed vide which the property in question was gifted to the assessee as well as his brother.  Therefore, the first occasion on which the property was disclosed by the mother of the assessee is the wealth-tax return filed for the assessment year 1995-96.  The application for a certificate u/s 230A(I) is a post gift incident and cannot overrule the fact already disclosed by the mother of the assessee in the wealth-tax return for the assessment year 1995-96.  Therefore, the assessee cannot dispute the fact which was disclosed in the wealth-tax return for the assessment year 1995-96 by placing reliance on a subsequent application dated 30/11/2000 for obtaining a certificate u/s 230A(I) of the Act.  It is pertinent to note that the year of construction mentioned in the said application in Form No.34A is not a relevant fact for grant of certificate when the cost of construction of the property and the sale consideration are not in dispute.  In view of the above facts and circumstances, we do not find any error or illegality in the orders of the authorities below qua this issue.
8.       The next ground raised by the assessee is regarding indexed cost of improvement of the property.  The assessee claimed cost of improvement at Rs.98,83,050/- and indexed cost of improvement at  Rs.1,11,71,210/-.  The expenditure on improvement was claimed to have been incurred from the financial year 2003-04 to 2007-08.  The AO has allowed the cost of improvement to the extent of Rs.63 lakhs as against Rs.93,83,050/- and indexed cost of improvement at Rs.70,46 ,842/- as against the claim of indexed cost of improvement at Rs.1,11,71,210/-.  In support of his claim, the assessee filed a valuation report before the AO.  The AO estimated the cost of improvement at Rs.1,26,00,000/- and allowed 50% share of the assessee at Rs.63 lakhs.  Accordingly, the AO disallowed the indexed cost of improvement of Rs.41,24,358/-.
8.1    On appeal, the assessee gave details of improvement made by the assessee from the financial year 2003-04 to 2008-09.  The CIT(A) issued a remand order and after considering the remand report, confirmed the action of the AO in allowing indexed cost of improvement at Rs.70,46,842/-.
8.2      Before us, the learned AR of the assessee has submitted that the assessee produced the valuation in support of the claim.  The AO allowed only 50% of the value shown in the valuation report whereas the valuation report has given the cost of improvement incurred by the assessee and therefore, there is no basis for taking only 50% of the cost of improvement by the AO.  The learned AR of the assessee has referred to the return of income and wealth-tax return for the assessment year 2004-05 to 2007-08 and income-tax return for the assessment year 2008-09 and submitted that the assessee has been showing closing balance in the ledger account for each of the year in respect of 50% share in the building in question.  Thus, the learned AR of the assessee has submitted that the assessee has already shown the expenditure on the improvement of the building in the wealth-tax return as well as in the income-tax return for the assessment years 2004-05 to 2008-09.  The ledger account copy of 50% share of the building in question from 1/4/2003 to 21/4/2008 was produced before the authorities below.  However, the AO has allowed only 50% of the cost of improvement as given in the valuation report without any basis.
8.3     On the other hand, learned departmental representative has submitted that no supporting document has been filed by the assessee to show the construction cost or improvement cost in question.  He has relied upon the orders of the authorities below.

8.4     We have considered the rival submissions as well as the relevant material on record. The AO disallowed 50% of the claim of cost of improvement as shown in the valuation report and disallowed the remaining 50%. We further note that in the remand proceedings, the AO has not discussed any evidence or record relied upon by the assessee and simply re-asserted the stand of the Assessing Officer in disallowing the claim of the assessee.  We further note that the revenue has not disputed the fact that for the assessment year 2004-05 to 2007-08 the assessee has shown the closing balance of cost of improvement in the income-tax return as well as wealth-tax return.  Further, for the assessment year 2008-09, the assessee has shown the expenditure incurred up to the said assessment year.  The assessments for assessment years 2006-07 to 2007-08 have been completed by the AO u/s 143(3) without questining the expenditure incurred by the assessee on improvement of the property in question.  Therefore, when the AO has not disputed the expenditure incurred by the assessee on improvement while passing the assessment u/s 143(3) for assessment years 2006-07 and 2007-78, then the said claim of the assessee cannot be denied for the year under consideration while deciding the issue of capital gain.  Accordingly, in the facts and circumstances of the case, we are of the view that when the assessee has already disclosed the expenditure incurred on improvement of the property in the return of income filed for the assessment year 2004-05 to 2008-09 and the AO, while passing the assessment order u/s 143(3) has not disturbed the said fact disclosed by the assessee then in the absence of any contrary record or facts brought on record, the claim of the assessee cannot be denied and estimate made by the AO is without any basis.  Hence, we allow the claim of the assessee regarding the indexed cost of improvement.
9.    The next issue is regarding the disallowance of deduction u/s 54 in respect of the expenditure incurred by the assessee on renovation of the new asset.  The assessee has claimed deduction u/s 54 in respect of the cost of acquisition of new asset along with cost of renovation work carried out by the assessee.  The AO denied the claim of the assessee in respect of the cost of renovation on the ground that as per the sale deed whereby the assessee acquired new asset the property was very much stated to be fit for habitation and therefore, exemption u/s 54 is allowable only in respect of cost of acquisition of the house property and not towards expenditure incurred for renovation work.
9.1     On appeal, the CIT(A) has confirmed the action of the AO in disallowing the claim of the assessee.
9.2      Before us, learned AR of the assessee has submitted that the issue is now decided by the judgment of the Hon'ble jurisdictional High Court in the case of Mrs.Rahana Siraj vs. CIT dated 05/01/2015 in ITA 232/2013.  Thus, the learned AR of the assessee has submitted that in view of the judgment of the Hon'ble jurisdictional High Court, assessee is entitled for deduction u/s 54 in respect of any addition alteration or renovation work carried out by the assessee in the new asset acquired.
9.3     On the other hand, learned departmental representative has relied upon the orders of the authorities below and submitted that when the house property was purchased by the assessee was fit for habitation, then as per the scheme of the Act, the deduction is allowable only in respect of acquisition of house property and not in respect of any expenditure incurred by the assessee on alternation and renovation of work which is not necessary for making the property fir for habitation.

9.4    We have considered the rival submissions as well as the relevant material on record.  On principle, the issue is now settled by the judgment of the Hon'ble jurisdictional High Court in the case of Mrs.Rahana Siraj (supra) wherein the Hon’ble High Court has held in para.8 as under:
“8. Insofar as the second substantial question of law is concerned, it is not in dispute that the property purchased by the assessee was habitable but had lacked certain amenities. The assessee has spent nearly about Rs. 18 lakhs towards removal of mosaic flooring and laying of marble flooring, alteration of the kitchen, putting up compound wall, protecting the property with grill work and attending to other repairs. Section 54F of the Act provides that if the cost of the new asset, which is to be taken into consideration while determining the capital gain, the words used is "cost of new asset" and not "the consideration for acquisition of the new asset". In law, it is permissible for an asses3ee to acquire a vacant site and put up a construction thereon and the cost of the new asset would be cost of land plus (+) cost of construction. On the same analogy, even though he purchased a new asset, which is habitable but which requires additions, alterations, modifications and improvements and if money is spent on those aspects, it becomes the cost of the new asset and therefore, he would be entitled to the benefit of deduction in determining the capital gains. The approach of the authorities that once a habitable asset is acquired, any additions or improvements made on that habitable asset is not eligible for deduction, is contrary to the statutory provisions. The said reasoning is unsustainable. To that extent, the impugned order. passed by the Tribunal as well as the Lower authorities require to be set-aside and it is to be held that in arriving at cost of the new asset, Rs. 18 lakhs spent by the assessee for modification, alterations and improvements of the asset acquired is to be taken note of.. Thus, the second substantial question of law is answered in favour of the asses-see and against the Revenue. Hence, we pass the following order:

Appeal is allowed in part.”
9.5    Thus, in view of the judgment of the Hon'ble jurisdictional High Court, assessee is entitled for deduction u/s 54 in respect of expenditure incurred by the assessee for alteration or improvement/renovation work carried out in the newly acquired asset.  However, since the issue has not been examined by verifying  the quantum of expenditure which relates to the work of addition, alteration, modification, improvement and renovation which is necessary for making property fit for habitation.  Accordingly, we set aside this issue to the record of the AO for the limited purpose of verifying the expenditure and the purpose of the expenditure incurred by the assessee and then allow the claim of the assessee in the light of the judgment of the Hon'ble jurisdictional High Court (supra).
10.      In the result, the appeal of the assessee is partly allowed.

      Pronounced in the open court on 23rd November, 2015.
            sd/-                                                     sd/-
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