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ORDER

The captioned appeal filed by the assessee pertaining to assessment

year 2009-10 is directed against an order passed by CIT(A)-38, Mumbai

dated 30/09/2016, which in turn, arises out of an order passed by the

Assessing Officer under section 143(3)r.w.s.147 of the Income Tax Act, 1961

(in short ‘the Act’) dated 23/03/2015.

2. Although in its Memo of appeal, assessee has raised multiple Grounds

of appeal, but the short point argued at the time of hearing was with regard

to the quantum of addition maintainable.
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3. In brief, the relevant facts are that the assessee is a partnership firm
engaged in the business of dealer in iron and steel. Based on the information
received from the Sales Tax Department, the Assessing Officer treated the
purchase of Rs.19,93,318/- made from three parties as bogus. Accordingly,
the total income was determined by adding the aforesaid amount to the
returned income. The appeal of the assessee before the CIT(A) was also

unsuccessful, against which assessee is in appeal before the Tribunal.

4, Before me, the limited plea raised by the assessee is to the effect that
following the ratio of the judgment of the Hon'ble Gujarat High Court in the
case of CIT vs. Simit P. Sheth,356 ITR 451(Guj), what is sustainable is only the
addition with regard to the element of profit in such purchases, and,
therefore, the Ld.Representative for the assessee submitted that an addition
equivalent to a profit rate of 12.50% of the impugned purchases be

sustained.

5. On the other hand, the Ld. Departmental Representative pointed out
that assessee had failed to produce the delivery challans or the documents
for the transportation of goods to prove the genuineness of the impugned

purchases and, therefore addition has been correctly sustained by the CIT(A).

6. | find that before the CIT(A) assessee filed stock statement of
movement of goods, copies of VAT return, copy of audit report under Sales
Tax, etc. Even in the course of hearing before me assessee had referred to
the copies of accounts of three concerns, from whom the impugned
purchases have been effected alongwith invoices. The assessee also has
referred to the quantitative details of the goods traded during the year. On

all these basis, it is sought to be canvassed that that even if assessee fails to
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prove the purchases in question, what can be assessed is only the profit
element of such purchases as laid down by the Hon'ble Gujarat High Court in
the case of Simit P. Sheth(supra). In my considered opinion, under similar
circumstances the Hon'ble Gujarat High Court upheld the plea of the assessee
for an addition equivalent to the profit element embedded in such
purchases. Considering the aforesaid ratio, in my view, it would be in the
fitness of thing that the addition is sustained to the extent of a profit of
12.50% on the impugned purchases. Accordingly, the Assessing Officer is
directed to retain an addition to the extent of 12.50% of the impugned

purchases and delete the balance.
7. In the result, appeal of the assessee is allowed, as above.

Order pronounced in the open court on 17/05/2017

Sd/-
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