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A /ORDER

PER N.R.S. GANESAN, JUDICIAL MEMBER:

This appeal of the assessee is directed against the order of
the Commissioner of Income Tax (Appeals)-18, Chennai, dated

28.09.2015 and pertains to assessment year 1997-98.
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2. Shri S. Sridhar, the Ld.counsel for the assessee, submitted
that the only issue arises for consideration is with regard to addition
of ¥3,00,000/-. According to the Ld. counsel, the assessee has filed
necessary confirmation letters from the creditors. The assessee
has borrowed a sum of %1,50,000/- from his father Shri S.
Ekambaram and another sum of I1,50,000/- from a close relative
Shri S. Sukumaran. The necessary source for advancing the
money by the respective creditors was filed before the Assessing
Officer. The Assessing Officer, however, failed to consider the
material filed before him. According to the Ld. counsel, the
CIT(Appeals) in the first round of litigation directed the Assessing
Officer to cross-examine the loan creditors.  However, the
Assessing Officer understood the order of the CIT(Appeals) that
there was no direction from the CIT(Appeals) to re-examine the
assessee’s claim with regard to source. According to the Ld.
counsel, it is for the Assessing Officer to examine the source of the
creditors, identity of creditors, their creditworthiness and
genuineness of the transaction. Since such an exercise was not
done by the Assessing Officer, according to the Ld. counsel, the
CIT(Appeals) committed an error by confirming the addition made

by the Assessing Officer.
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3. On the contrary, Shri Sasikumar, the Ld. Departmental
Representative, submitted that in the earlier round of litigation, the
CIT(Appeals) directed the Assessing Officer to provide an
opportunity to cross-examine the creditors by the assessee. Inspite
of the opportunity given by the Assessing Officer, the assessee has
not availed the opportunity for cross-examination of the creditors.
Since the assessee has not availed the opportunity, the Assessing
Officer has rightly found that the source of creditors could not be
examined. Therefore, the Assessing Officer rightly confirmed the

addition.

4. We have considered the rival submissions on either side and
perused the relevant material available on record. In respect of the
credits, it is mandatory on the part of the Assessing Officer to
examine and identify the creditors, their creditworthiness and
genuineness of the transaction. In the earlier round of litigation, the
CIT(Appeals) has directed the Assessing Officer to provide an
opportunity to the assessee for cross-examination of creditors. It
does not mean that the Assessing Officer shall not re-examine the
source of creditors for advancing money to the assessee. What

was advanced by Shri S. Ekambaram is only 1,50,000/- and
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another sum of ¥1,50,000/- by Shri S. Sukumaran. Therefore, this
Tribunal is of the considered opinion that the Assessing Officer has
to examine the creditworthiness of the creditors for advancing
money to the assessee. Unfortunately, the Assessing Officer failed
to do so. Under normal circumstances, this Tribunal would direct
the Assessing Officer to re-examine the matter. However, this
Tribunal is not doing so in this case, since the assessment year
under consideration is 1997-98 and this being second round of
litigation. Moreover, in view of smallness of the amount involved in
this appeal, remitting back the matter to the file of the Assessing
Officer may not be necessary. Therefore, this Tribunal is of the
considered opinion that since the creditworthiness of the creditors
was not examined by the Assessing Officer inspite of the fact that
the assessee has furnished the confirmation letters from the
respective creditors, the burden of proof lies on the shoulder of the
Assessing Officer. Since the Assessing Officer has not examined
the confirmation letters filed by the assessee, the addition cannot be
sustained in the hands of the assessee. Accordingly, the orders of
the lower authorities are set aside and the addition of ¥3,00,000/-

made by the Assessing Officer is deleted.
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5. In the result, the appeal of the assessee is allowed.

Order pronounced on 1 April, 2016 at Chennai.
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