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आदेश / O R D E R 
 

Per Ashwani Taneja:  

These cross appeals have been filed against the order of Ld. 

CIT(A) dated 17.12.2009 passed against the assessment order 

dated 31.03.2005 u/s 143(3) for A.Y. 2002-03. 
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First we shall take Revenue’s Appeal in ITA No. 

1776/Mum/2010 for A.Y. 2002-03 

3. During the course of hearing it was jointly stated by the 

assessee at the very outset by both the sides that tax effect in 

this case is less than Rs. 10 Lacs. Therefore, appeal filed by 

the Revenue is not maintainable in view of circular of CBDT 

No. 21/2015 dated 10.12.2015. 

3.1. We have gone through the aforesaid circular and find that 

Revenue’s appeal is not maintainable in view of the fact that 

tax effect in this case is less than Rs. 10 Lacs as was also 

admitted by both the parties during the course of hearing. 

Therefore, appeal filed by the Revenue is treated as withdrawn 

and dismissed as such.  

4. As a result, the appeal filed by the Revenue is dismissed. 

  

Now we shall take appeal filed by the Assessee in ITA No. 

297/Mum/2010 for A.Y. 2002-03 on the following 

grounds: 

1.The learned Commissioner of Income Tax (Appeal) - 
27 has sustained addition of Rs 2,50,000/- to valuation 
of closing stock and the same should be deleted. 
2.The learned The Commissioner of Income Tax (Appeals) - 
27 has sustained disallowance of loss of Rs 67,349/- and 
the same should be allowed. 
3.The learned The Commissioner of Income Tax (Appeals) - 
27 has sustained disallowance of Interest of Rs 34,616/- 
and the same should be allowed. 
4. The appellant craves to leave, add, amend or alter any 
grounds of appeal on or before the hearing of this appeal. 

 

5. Ground No.1: This ground was not pressed by the Ld. 

Counsel during the course of hearing therefore it is dismissed.  
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6. Ground No.2: This ground relates to disallowance of loss of 

Rs.67,349/- 

6.1. During the course of hearing it was stated by the Ld. 

counsel that AO disallowed the loss under the belief that the 

said loss pertains to erstwhile partnership firm namely M/s. 

Padma Gems and the therefore, it could not have been set off 

against the profit of proprietorship of the unit of the assessee. 

The disallowance was confirmed by the Ld. CIT(A) under the 

same belief. Whereas, as per Ld. Counsel, the correct fact is 

that the loss pertains to proprietorship unit of the assessee 

and not the partnership firm. 

6.2. We have gone through the orders passed by the lower 

authorities and it is noted that there is direct contradiction in 

the fact as narrated by the Ld. Counsel before us and as 

narrated by the lower authorities while passing the order. 

Thus, in our view this issue should go back to the file of the 

AO for proper verification of facts. Accordingly, this issue is 

sent back to the file of the AO who shall decide this issue after 

proper verification of facts and shall pass assessment order 

after giving adequate opportunity of hearing to the assessee to 

furnish details and evidences to the assessee. This ground 

may be treated as allowed for statistical purposes.  

7. Ground No.3: This ground deals with the disallowance of 

interest of Rs.34616/-.  

7.1. The brief background is that the assessee had made claim 

of total interest paid to the bank of Rs.72973/-. The AO 

disallowed portion of the interest on the ground that part of 

the loan utilized by the partnership firm for the business of the 
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partnership firm and the same was not utilized by the 

proprietorship unit of the assessee.  

7.2. The Ld. CIT(A) confirmed the disallowance the following 

observations: 

“Ground No. 6 relates to addition of interest of Rs. 34616/- 
which was not claimed by the appellant. It is stated 
that the appellant had paid to the bank at 
Rs.72,973/- during the period 29.9.2001 to 31.3.2002. 
The appellant also paid interest of Rs. 23,629/- on 
export packing credit on 29.9.2001 and on 29.11.2001 
Rs. 40,000/- was paid as interest on cash credit facility. 
On 8.3.2002, the interest of Rs. 36,041/- was paid on 
discounting of bills. The bank also charged interest of 
Rs. 7,196/-. The appellant had claimed total interest at 
Rs. 73,973/- after deducting prepaid interest of 
previous year of Rs. 33,893/-. The AO has disallowed 
portion of the interest as it relates to the partnership firm 
which had filed a separate return for the period for 
which it was in existence. It was claimed that the 
partnership firm had not claimed these interest 
payments and it should be allowed to the individual 
who took over the partnership. This contention of the 
appellant is not acceptable as part of the interest 
pertains to the partnership firm whether the firm has 
claimed it or not and the disallowance made by the AO 
was correct and the same is upheld. Accordingly, this 
ground of appeal is dismissed.  

7.3. During the course of hearing nothing has been brought 

before to show that whole of the amount has been utilised by 

the assessee for its proprietorship business. Thus, action of 

the lower authorities in disallowing the proportionate interest 

pertaining to the loan which was utilized by the partnership 

firm and not utilized by the proprietorship firm is justified. No 

interference is called for by us in the order of Ld. CIT(A). This 

ground is dismissed.  

8. As a result, this appeal is partly allowed.  



Mahesh Babulal Mehta  5 

9. In the result, appeal filed by the assessee is partly allowed 

and appeal filed by the Revenue is dismissed.   

 

Order pronounced in the open court on  13
th
  January, 2017. 

          
 

Sd/- 
     (Joginder Singh ) 

 
  

Sd/- 
        (Ashwani Taneja) 
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