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आदेश / O R D E R 

 
PER SAKTIJIT DEY, JUDICIAL MEMBER, 

   

 The aforesaid appeal at the instance of the assessee is directed 

against the assessment order passed under section 143(3) read with 

section 144C(13) of the Income Tax Act, 1961 for the assessment year 



2 

ITA No.684/Mum/2016  

2011-12 in pursuance to the direction of the  Dispute Resolution Panel 

(DRP). 

2. Briefly stated, facts which are necessary for deciding the issue raised 

in the present appeal are,  the assessee company, a tax resident of  

Singapore, entered into an agreement with  Dimension Data  India Limited 

(DDIL) to provide advisory services in the field of management, sales, 

marketing, finance and administration, human resources and information 

technology.  For providing such services to DDIL, the assessee earned 

management fees of Rs.22,56,91,365/- which the assessee did not offer as 

income in India. In course of assessment proceedings, relying upon   

various provisions of India-Singapore Double Tax Avoidance Agreement 

(DTAA)  assessee contended that in absence of a Permanent Establishment 

(PE), the fees earned from DDIL is not taxable in India.  The AO, however, 

was not convinced with the submissions of the assessee.  On the basis of 

material available on record, the AO observed that employees of the 

assessee company had visited India during the relevant previous year for 

rendering services to DDIL and stayed for more than 30 days. Therefore, 

even as per the DTAA, there is a PE in India.  He, therefore, held that the 

fees received amounting to  Rs.22,56,91,365/-  is the business receipt of 

the assessee. Alleging that the assessee had not given any details of 

expenditures incurred  for earning such income  the AO resorted to  Rule 

10 of the Income Tax Rules, 1962. The AO estimated allowable 
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expenditures at   10% of the fees received of Rs.22,56,91,365/-. Thereby 

arriving at net taxable income of Rs.20,31,22,230/-. The assessee 

challenged the determination of business income by the AO before the  

DRP,  interalia, on the ground that there being no PE in India the income 

earned is not taxable. The DRP, however, did not agree with the 

contention of the assessee and held that the assessee has a PE in India, 

therefore, the business income earned for providing management support 

services to its subsidiary is taxable in India. It is pertinent to mention here, 

before the  DRP, the assessee had also made alternative claim that in case, 

it is held that the assessee has PE in India and the fees received from 

DDIL is taxable, in that case only the profit attributable to the operation in 

India of the  PE is taxable and not the entire management fees. It was 

further contended, as the assessee has earned profit of  10% on cost, 

allowance of expenditure at 10% is unjust.   The DRP after considering the 

aforesaid submissions of the assessee though agreed on principle that the 

income only to the extent attributable to PE is taxable in India,   however, 

held that in absence of any supporting evidences submitted by the 

assessee regarding activities of its employees in India and details regarding 

expenses incurred in relation to the  fees  charged, the entire fees received 

of Rs.22.56 crores is attributable to the PE. The DRP further observed that 

the claim of the assessee that the fees received is on cost Plus 10% mark-

up basis is merely submissions without any supporting details and 



4 

ITA No.684/Mum/2016  

evidences, hence, cannot be accepted.  Accordingly, the DRP confirmed 

the income determined by the AO. On the basis of the direction of the 

DRP, the AO passed the impugned assessment order. Being aggrieved, the 

assessee is before us with the following grounds : 

1. Ground No. 1 - Appellant Considered to Constitute a 
Permanent Establishment (PE) in India  
 
1.1. On the facts and in the circumstances of the case and in law, 
the learned Assessing Officer and  the Honourable DRP, without 
appreciating the evidence and submissions filed, erred in holding 
that the Appellant has a PE in India under Article 5(6) of India 
Singapore Tax Treaty.  
 
2. Ground No. 2 -Attribution of entire management fee to 
the alleged PE in India  
 
2.1. On the facts and in the circumstances of the case and in Jaw, 
the learned Assessing Officer and  the Honourable DRP, erred in 
attributing the management fee (of Rs.225,691,365) received in  
pursuance to the Agreement for provision of Management, General 
Support and Administrative services to the alleged PE.  
 
2.2. Alternatively and without prejudice to the above, on the facts 
and in the circumstances of the case and in law, the learned 
Assessing Officer and the Honourable DRP further erred in 
attributing  entire management fee earned of Rs. 225,691,365 to the 
alleged PE instead of restricting the same only to such management 
fee which was earned from services rendered in India  
 
3. Ground No. 3 - Allowability of expenses to the alleged PE 
in India  
 
On the facts and in the circumstances of the case and in law, the 
learned Assessing Officer and the Honourable DRP erred in allowing 
an arbitrary deduction of only 10% as expenses and taxing 90% of 
the management fee as business income instead of taxing 10% 
thereof, ignoring the evidences provided in support of fact that the 
Appellant had earned only 10% mark-up on management fees.  
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The Appellant prays that the learned Assessing Officer be directed to 
assess only 10% of the management fee to the extent the same is 
found to be attributable to the alleged PE in terms of Ground No 2 
above.  
 
4. Ground 4 - Levy of interest of INR 36,062,602 under 
Section 234B  
 
4.1. On the facts and in the circumstances of the case and in law, 
the learned Assessing Officer and Honourable DRP erred in levying 
interest under Section 234B of the Act, amounting to Rs. 
36,062,602/- without appreciating the fact that provisions of Section 
234B of the Act are not applicable to the Appellant, who being a 
non-resident, is not liable to pay advance tax under  section 208 of 
the  Act since its entire revenues/ receipts are subject to withholding 
tax in India”  

 

3. At the outset, the ld.AR appearing for the assessee submitted that 

on the instructions of his client he does not want to press ground no.1.  

Accordingly, ground no.1 along with its sub-ground is dismissed as not 

pressed.  As far as ground no.2 and 3 are concerned, the ld. AR submitted 

that the assessee has entered into agreement with  DDIL for providing  

management support services at cost  plus mark up basis and as per terms 

of the agreement, it is remunerated at cost + mark-up of  10% for 

providing management support services to DDIL.  Ld.AR submitted, before 

the DRP assessee had a raised specific objection stating that only 10% of 

the fees received can be treated as income of the assessee from providing 

of management support services and after allowing expenditure net 

income has to be computed.  In this context, the ld.AR drew our attention 

to the relevant clauses of the agreement,  a copy of which is at page (1) of 
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the paper book. Ld.AR submitted, the turnover relating to Indian operation 

is 10.22% of the total turnover, therefore, the assessee has attributed cost 

@ 10.22% to Indian operation out of the total cost and computed mark-up 

of  10% on that.  In this context, he referred to the details of expenditures 

incurred during the relevant previous year for the entire global operations 

at page 20 of the paper book.  Ld.AR submitted, in view of the above facts 

the adhoc allowance of expenditure at 10% of the total fees received is 

arbitrary and contrary to the facts and material brought on record.  He 

submitted that Tribunal while disposing of the assessee’s Stay Application 

No.72/Mum/2016 in order dated 8.3.2016 has also appreciated these facts. 

He submitted, even the TPO, while passing the order under section 92CA 

on reference made by the  AO has accepted that 10% mark-up  was the 

maximum income earned by the assessee. He submitted that on that basis 

the profit attributable to PE in India would be an amount of  Rs.6,57,833/-. 

To demonstrate such fact, the assessee’s AR furnished following working 

before us. 

Particulars    Source of information 

Total employees of  DD Asia A 163 Directors Certificate 

Working days in a year B 264 Assuming  22 days/month 

Total man days (considering entire year 
for all employees) 

C=A*B 43,032 163 x 264 

Ratio of  DDIL’s turnover to the global 

turnover 

D 10.22 Written submissions 

dated 6 July 2015 (PB/20) 

Total man days allocated based on 

turnover ratio(For  INXA) 

E=C/D 4,211 Proposition for India 

@10.22% 

Man days of employees in India F 135 Submissions filed on 
22.9.2015(PB/41) 

Gross income earned by DD Asia from 

DDIL 

G 225,691,365 Final assessment order 

Net income/profit earned by  DD Asia H 20,3517,397 G x 10/110 (See 
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from  India operation objections before DRP 

and ITAT stay order 

Profit attributable to PE I=H/E*F 657,833  

 

The ld. AR, therefore, submitted that even assuming that there is a PE, the 

income which is attributable to the  PE and can be assessed at the hands 

of the assessee is far less than what the departmental authorities have 

determined.   

4. The DR relying upon the observations of the DRP/AO submitted that 

the assessee having not furnished any supporting evidences before the 

departmental authorities to substantiate its claim, the determination of 

taxable income was proper.   

5. We have considered the rival contentions and material on record. 

Since the assessee gave up the issue relating to existence of PE in India as 

raised in ground no.1, we are proceeding on the footing that the assessee 

has  PE in India. Having held  so,  the issue remains to be decided  is what 

is the quantum of profit earned by the assessee and what income out of 

such profit is attributable to the  PE in India.   It is the contention of the 

AR that the assessee is remunerated at cost +(plus) mark-up of 10%.  On 

perusal of the agreement dated 29.5.2001, the assessee and DDIL the 

aforesaid claim of the assessee appears to be correct.  However, as 

perused from the assessment order and  more particularly, the 

observations of the  DRP in paragraphs 2.5 and 2.5.1 of  its order,  specific 

allegation is that the assessee had not produced any evidence with regard 



8 

ITA No.684/Mum/2016  

to the expenditures incurred from earning of fees from India operations. 

Though, the  AR before us had submitted the working of profit attributable 

to the PE in India, however,  on a specific query raised by the  Bench, the  

AR fairly submitted that working of profit attributable to the India PE was 

not submitted either before  AO or DRP.  Thus, as could be seen, 

assessee’s claim  and contentions with regard to the  profit element  of 

fees received from DDIL and  income attributable to the India PE  has not 

been properly considered either by the  AO or by the  DRP, may be for 

absence of relevant material being submitted by the assessee or for some 

other reason.  At this stage, we do not intend to enter into the controversy 

whether the assessee has submitted supporting evidences to justify the 

expenditure claimed. Suffice to say, the assessee’s claim that the profit 

attributable to  India  PE, as per  the working furnished before us and  

which forms part of this order requires proper examination by the  AO. It is 

relevant to observe, though, as per section 9(1) of  the  Act all income 

accruing or arising, whether directly or indirectly, through or from any 

business connection in India, or through or from any property in India, or 

through or from any asset or source of income in India,  shall be deemed 

to accrue or arise in India, however, Explanation (1) to section 9(1)  makes 

it clear, in case of  a business of which all  operations are not carried out in 

India,  only such part of the income as is reasonably attributable to the 

operations carried out in India shall be deemed to accrue  or arise in India.  
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Therefore, the income of the assessee has to be determined keeping in 

view the aforesaid legal principle.   In view the aforesaid facts, since the 

assessee’s contention  with regard to the exact profit attributable  to  PE in 

India  has not been properly analysed/examined, therefore, we are inclined 

to remit the issue to the file of the  AO for fresh adjudication.  It is open 

for the assessee to furnish all material/evidences to justify its claim that 

profit worked out as per the chart submitted before us is the income 

actually attributable to the PE in India.   Due opportunity must be given to 

the assessee to produce any other evidences and material before the  AO 

on this account.  The AO is directed to properly consider and examine the 

submissions of the assessee in the light of the evidences and material 

brought on record and decide the issue as per law.  It goes without saying,  

the AO must afford reasonable opportunity of being heard to the assessee 

before deciding the issue.  Ground no.2 and 3 are allowed for statistical 

purposes.  

6. Ground no.4 is challenging levy of interest u/s 234B of the Act  for 

non-payment of advance tax. 

7. We have heard parties and perused the material on record.  The 

assessee being a non-resident, the liability is on the payer to deduct tax at 

source u/s 195 of the  Act at the time of payment  and there is no liability 

on the assessee to pay advance tax.  This view of ours is supported by the 

ratio laid down by the Hon’ble Jurisdictional  High Court in the case of 
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Director of Income-tax (International Taxation) v. NGC Network Asia LLC 

[2009] 222 CTR 85 (Bombay)= (2009) 313 ITR 187 (Bom).  In view of the 

above levy of interest u/s 234B of the   Act is unsustainable. This ground is 

allowed. 

 

8. In the result, the appeal of the assessee is partly allowed.  

 

 Order pronounced in the open court on 5th  May, 2017.  

 Sd                                                   sd 

     (JASON  P  BOAZ)                                          (SAKTIJIT DEY) 
लेखा सदस्य / Accountant Member              न्याययक सदस्य / Judicial Member          
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