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3CA/ORDER

PER AMARJIT SINGH, JM:

The revenue has filed the present appeal against the order

dated 04.03.2014 passed by Commissioner of

Income

Tax(Appeals) - 14, Mumbai [hereinafter referred to as the “learned
CIT(A)”’], Mumbai for the assessment year 2009-10.
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2. The Revenue has taken the following grounds:-

“l.  On the facts and circumstances of the case and
in law, the Ld. CIT(A) has erred in deleting the amount
of non/short deduction determined u/s.201 and
consequential interest u/s. 201(1A) by holding that no
taxes required to be deducted under respective sections
on year end provision made for expenses without
appreciating that the AO has determined the short/non
deduction by discussing at length various issues in the
order u/s. 201/201(1A).

2. On the facts and in the circumstances of the case
and in law, the CIT(A) erred in accepting the assessee’s
contention that the amount covered by “Provision for
Expenses” were not credited to the account of any of
the payee but was credited to “Provision for Expenses”,
therefore TDS provision were not applicable without
appreciating the provisions of sub-section (2) of section
194C, explanation (iv) to section 194H, explanation (ii)
to section 1941, which reads as under:-

“When any income is credited to any account, whether
called “Suspense Account” or by any other name, in the
books of account of the person liable to pay such
income, such crediting shall be deemed to be credited of
such income to the account of the payee and the
provisions of this section shall apply accordingly.”

3. On the facts and in circumstances of the case
and in law, the CIT(A) has erred in deleting the
short/non deduction of tax by holding that in view of the
disallowance u/s. 40(a)(i)/40(a)(ia), no demand can be
raised u/s. 201(1) of the IT Act.

3. The only effective ground which has been taken by the
revenue is in connection with the deletion of amount of non/short
deduction determined u/s. 201 of the Income Tax Act, 1961( in
short “the Act”) and consequential interest u/s. 201(1A). The
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Assessing Officer passed the order u/s. 201 r.w. section 40(a)(i) of
the Act by holding that the assessee company failed to comply with
the TDS provisions as per the Income Tax Act and accordingly an
amount of Rs.1,04,54,648/- was disallowed u/s. 40(a)(ia) of the Act
and arrived at this conclusion that the assessee was under
obligation to pay the tax u/s. 201(1) of the Act to the tune of
Rs.23,69,023/- and interest wu/s. 201(1A) to the tune of
Rs.5,68,565/-.  Feeling aggrieved the assessee filed the appeal
before the learned CIT(A) and the appeals was allowed and deleted
the said demand therefore the revenue has filed the present appeal

before us.

4. We have heard the arguments advanced by the learned
representative of the parties and perused the record carefully. The
learned representative of the department has argued that the learned
CIT(A) has wrongly deleted the demand to the tune of
Rs.29,37,588/-, therefore, in the said circumstances the order dated
04.03.2014 in question is wrong against law and facts and is liable
to be set aside. However, on the other hand learned representative
of the assessee has refuted the said contentions. Keeping in view
of the argument advanced by the learned representative of the
parties, it is observed that the assessee made provision of
expenditure without specific entries during current year.
Thereafter, the same was return back u/s. 40(a)(ia) of the Act in the
next year and the TDS provision was followed in the next year.

Only in the current year assessee invoke the provision made u/s.
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40(a)(ia) of the Act. Assessing Officer raised the demand on tax
by default in tax liability and levied penalty u/s. wu/s. 201/201A
respectively. The learned CIT(A) deleted the said demand on the
basis of decision passed by the ITAT Mumbai Bench ‘C’ in case
Pfizer Ltd. Vs. Income Tax Officer (TDS)(OSD) Range — 2 dated
31.10.2012 for A.Y.2007-08 in assessee’s own case. The judgment
was passed on the basis of the law settled in BDA Ltd. Vs. ITO
(TDS) [2006] 281 ITR 99/153 taxman 386 (Bom) and CIT Vs.
Glenmark Pharmaceuticals Ltd. [2010] 324 ITR 199/191 taxman
455 (Bom.). In view of the said circumstances we are of the
opinion that there is need to differ with the order passed by the
Mumbai bench in assessee’s own case for the A.Y.2007-08 [2013]
55 SOT 277(Mumbai) and Glenmark Pharmaceuticals Ltd. [2010]
324 ITR 199/191 taxman 455 (Bom.). In view of the effective
finding of order dated 31.10.2012 for A.Y.2007-08 in assessee’s

own case 1s hereby reproduced below:-

3.3  “In view of the above decision of Co-ordinate
Bench, since the payee is not identifiable in this case
also at the time of making provision, no TDS need to
be made on the above amount. Further, the entire
provision has been written back in the next year and
the actual amounts paid/credited were subjected to
TDS as per the detailed statements filed before the

authorities on which there is no dispute. Therefore,
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assessee 1s following the provisions of TDS as and

when amounts are paid/credited to respective parties.

As already explained and evidenced from the
computation of income as well as the orders of the
A.O. in the assessment proceedings, the entire
provision has been disallowed u/s.40(a)(ia) and
section 40(a)(1). Once the amount has been
disallowed under the provisions of section 40(a)(i1) on
the reason that tax has not been deducted, it is
surprising that AO holds that the said amounts are
subject to TDS provisions again so as to demand the
tax under the provisions of section 201 and also levy
interest u/s.201(1A). We are unable to understand the
logic of A.O. in considering the same as covered by
the provisions of section 194C to 194]. Assessee as
stated has already disallowed the entire amount in the
computation of income as no TDS has been made.
Once an amount was disallowed u/s.40(a)(ia) on the
basis of the audit report of the Chartered Accountant,
the same amount con not be subject to the provisions
of TDS u/s.201(1) on the reason that assessee should
have deducted the tax. If the order of A.O. were to be
accepted then disallowance u/s. 40(a)(i) and 40(a)(ia)
cannot be made and provisions to that extent may

become otiose. In view of the actual disallowance
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u/s.40(a)(1) by assessee having been accepted by A.O.
we are of the opinion that the same amount cannot be
considered as amount covered by the provisions of
section 194C to 194] so as to raise TDS demand again
u/s.201 and levy of interest u/s.201(1A) therefore,
assessee’s ground on this issue are to be allowed as
the entire amount has been disallowed under the
provisions of section 40(a)(i) in the computation of
income on the reason that TDS was not made. For
this reason, alone assessee’s grounds cannot be
allowed. Considering the facts and reason stated

above, assessee’s grounds are allowed.

3.4 Adverting to the facts in the instant case, it is
noticed that company has deducted tax at the time of
credit or payment to parties and paid to Central
Government. The A.O. is directed to examine
whether the provision so made are written back in the
next year and the actual amount credited/paid is
subject to TDS. The appellant is directed to furnish
all relevant details of A.O. Thereafter, the A.O. to re-
compute/delete the demand raised

u/s.201(1)/201(1A).”

Therefore, in the said circumstances the appeal of the revenue is

dismissed.
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4 In the result, appeal of the Revenue is dismissed.

Order pronounced in the open court on 11™ March, 2016.
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