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O R D E R 

Per N.K.Billaiya (AM) : 

 This appeal by the assessee is directed against the order of the CIT(A)-1 Mumbai, 

dated 06.01.2011 pertaining to A.Y. 2005-06.  The assessee has raised two substantive 

grounds of appeal. 

 

2. Ground no.1 relates to the addition of Rs.98,433/- being the difference between the 

receipts shown in TDS certificates and the books of account.  The assessee is in the 

business of financing, consultancy, trading and investment in shares, arranging loans and 

advances.  The return of income for the year under consideration was filed on 28.10.2005 

declaring total income at Rs.8,90,074/-.  The return was selected for scrutiny assessment 
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and, accordingly, statutory notices were issued and served on the assessee.  While 

scrutinizing the return of income, the Assessing Officer noticed that as per TDS 

certificates, the assessee has received a sum total of Rs.68,02,667/- on various heads.  

The Assessing Officer observed that the assessee has credited the amount to the profit 

and loss account under these heads at Rs.67,04,234/-.  The assessee was asked to explain 

why the difference of Rs.98,433/- was not offered for taxation.  The assessee filed a 

detailed reply on 23.05.2007 submitting a detailed break-up of the income under various 

heads.  The Assessing Officer did not accept the contention of the assessee and added the 

sum of Rs.98,433/- to the total income of the assessee.  The assessee agitated this matter 

before the CIT(A) but without any success. 

 

3. Before us the counsel for the assessee argued that the difference is in respect of 

the service tax on which no TDS was made by the parties.  Therefore, there is a difference 

in the TDS amount and the amount credited in the profit and loss account.  The assessee 

filed a reconciliation statement exhibited at pages 8 & 9 of the paper-book.  In our 

considered view, this issue needs to be looked afresh at the assessment stage.  We, 

therefore, restore this issue back to the file of the Assessing Officer.  The Assessing Officer 

is directed to examine the reconciliation statement after giving a reasonable opportunity of 

being heard to the assessee.  Ground no.1 is allowed for statistical purpose. 

 

4. Ground no.2 relates to the disallowance of Rs.13,46,049/- u/s. 14A of the Act.  

During the course of scrutiny assessment proceedings, the Assessing Officer noticed that 

the assessee has shown Rs.20,37,423/- as exempt income, which comprises of share 

profit from partnership firm of Rs.20,27,673/- and Rs.9,750/- as dividend.  The assessee 

was asked to submit the details of the expenditure incurred for earning the exempt 

income.  The assessee replied that considering the nature of exempt income no expenses 

were incurred.  The reply of the assessee did not find any favour from the Assessing 

Officer, who computed the disallowance of expenses attributable to the exempt income at 

Rs.13,46,049/-  The assessee agitated this matter before the CIT(A) and reiterated what 
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has been submitted before the lower authority, but failed to convince the CIT(A) that no 

expenditure was incurred for earning this exempt income.   

 

5. Before us the counsel for the assessee submitted the copy of the order of the 

CIT(A) pertaining to A.Y. 2004-05 and contended that similar additions made in the earlier 

year has been deleted by the CIT(A) against which the revenue has not preferred any 

appeal. 

 

6. We have carefully examined the order of the CIT(A) for A.Y. 2004-05.  We find 

force in the contention of the assessee that on identical facts the additions were deleted.  

The CIT(A) has decided this issue at para 4.5 of its order as under: 

“4.5 After careful consideration I find that most of the exempted income 
has come from share income from partnership firm.  No expenditure can be 
attributable for earning this share income.  The partnership firm runs its own 
business and accounts for its income and expenditure.  The net income 
worked out in the computation is distributed amongst the partners.  The 
partners are not needed to incur any expenditure to earn this share income.  
So there is no question of attributing any expenditure against this income.  
The other sum of Rs.4150 is very small and it will not be worthwhile to work 
out a small disallowance of it.  Hence addition made is deleted.” 

The learned DR could not bring any distinguishing fact on record.  As the revenue has 

accepted the findings of the CIT(A) on identical facts in the previous year, following the 

rule of consistency, the disallowance made by the Assessing Officer at Rs. 13,46,049/- is 

deleted.  Ground no.2 is allowed. 

7. As a result, the appeal of the assessee is allowed in part. 

Order pronounced in the open court on 19th June 2013. 

      Sd/-       Sd/- 

    (H L Karwa)            (N.K.Billaiya) 

    PRESIDENT                  ACCOUNTANT MEMBER   
MUMBAI, Dt : 19th June, 2013  
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