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3MEA/ORDER

PER D. KARUNAKARA RAO, AM:
This is the appeal by the revenue against the order of the CIT(A)dated 29.2.2016

for the AY 2009-10. In the grounds, revenue raised the issue relating to the relief

granted by the CIT(A) on account of the notional interest and the Commission
payments incurred by the assessee in connection with the bogus purchases offered by

the assessee during the survey proceedings.

2. Narrating the facts, Ld Counsels for the assessee and the revenue submitted that
there was survey action on 5.7.12 on the assessee and discovered the fact of suspicious
purchase of material from the suppliers. Assessee offered the same to the revenue and
there is no issue relating to the bogus purchases amounting Rs 5.91 cr from 4
suppliers. In the re-assessment u/s 147 r w s 143(3) of the Act, the AO made addition
on accounts of the interest expenditure relatable to the said investment in the said
purchases and also the estimated commission expenditure of Rs 11,81,832/- 2% of the
said Rs 5.51 cr relating to the same. The CIT(A) granted relief in this regard. Aggrieved
with the above, the Revenue is in appeal before the Tribunal with the grounds relating

to the said commission and interest.



3. Before the Tribunal, Ld DR for the revenue relied heavily on the order of the AO.
However, Ld Counsel for the assessee submitted that both additions were made based
on either estimations and surmises. Referring to the relief of Rs 41,48,231/- referred to
in the ground 1, Ld AR submitted that the total purchases of the assessee is only Rs
4,13,88,841/- and the said sum only should be reduced from the CWIP and not the
other figure of Rs 5.91 cr. Connected to the same issue, CIT(A) discussed the issue of
disallowance of interest expenditure of Rs 41,14,923/- being interest relatable to the
investment in the said bogus purchase of Rs 5.91 cr. The fact of availability of
assessee’s own interest funds was ignored by the AO. CIT(A) relied on the binding
judgment in the case of Reliance Utilities and Power Ltd in the process of granting
relief. Nothing adverse judgment is brought to my notice by the Ld DR during the
proceedings before the Tribunal. In my view, the finding of the CIT(A) given in para 5.9
and 6.1 to 6.4 of his order are fair and reasonable. Therefore, the said decision of the
CIT (A) does not call for any interference. Accordingly, relevant ground 1(mistakenly
typed 3) is dismissed.

4. Regarding the other adhoc addition of Rs 11,81,832/- ie 2% of the said Rs 5.51
cr, I find, the AO disallowed the same on estimation basis towards the commission
assessee might have incurred in connection with the purchase of bogus
materials/supplies. As such, there is no evidence to support the said addition. The
contents of para 7.1 to 7.5 (sic) of the CIT (A)’s order are relevant. CIT (A) held it is a
case of mere estimation and surmises. I agree with the same. Accordingly, the relevant
ground no.2 of the Revenue’s appeal is dismissed for want of insufficient evidence and

unsustainable addition. Accordingly, ground 2 (numbered as 4) is dismissed,
5. In the result, the appeal of the revenue is dismissed.

Order pronounced in the open court on 24" April, 2017.
Sd/-

(D. KARUNAKARA RAO)
ACCOUNTANT MEMBER
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