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AMCA/ORDER
PER R.C.SHARMA (A.M):

This is an appeal filed by the assessee against the order of CIT(A),

Mumbai, dated 11-10-2012, for the assessment year 2009-2010.

2. Rival contentions have been heard and record perused. Facts in
brief are that the assessee is mainly engaged in the business providing
advisory services in relation to mergers, acquisition, capital raising, private
equity, investment and financial services. Contention of Id. AR was that on
16-7-2007, MAPE Investments Private Limited (MIPL) merged with the
assessee vide order of the Hon’ble Madras High Court dated 26-8-2008
and order of the Hon’ble Karnataka High Court dated 4-9-2008. On
account of the amalgamation, as per the notes to accounts [Schedule 17,

point 2(viii)] to the audited financial statements of the assessee for the
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financial year ending 31% March 2008, goodwill was created in the books
of account in accordance with the terms of the Scheme of Amalgamation.
Ld. AR further submitted that for the year ending on 31 March, 2009, the
assessee had amortised goodwill of Rs.7,72,44,421/- in its books of
accounts and added back the said amount in the return of income filed for
the impugned AY 2009-2010. On August 2012, the Hon’ble Supreme
Court in the case of Smif Securities Ltd., 348 ITR 302, held that goodwill
created on account of merger is an asset under Explanation 3(b) to
section 32(1) of the Income Tax Act, 1961 and depreciation on goodwill is
allowable under the said section. In view of the above mentioned decision
of Hon’ble Supreme Court, the assessee has raised this additional ground
for claim of depreciation on the written down value of goodwill, first time
before us.

3. We have considered rival contentions and found that neither in the
return of income nor before AO nor before CIT(A), the assessee had
made any claim for allowing depreciation on goodwill. Since the issue of
allowing claim of depreciation on goodwill is purely legal issue, we admit
the additional ground, and in all fairness, restore this issue to the file of
AO to first examine the facts of the case as stated by Id. AR and to
decide the same as per law keeping in view judicial pronouncements in
case of Smif Securities Ltd.(supra). We direct accordingly.

4. Next grievance of Assessee relates to disallowance of Rs. 69.56

lakhs u/s.14A of the Income tax Act, 1961.
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5. We have considered rival contention and found from record that the
assessee has earned dividend income of Rs.4,71,879/- but offered no
disallowance u/s. 14A therefore, AO applied Rule 8D and made
disallowance of Rs. 69,56,242 out of which, Rs.1,09,191/- were
disallowed on account of expenses and the balance on account of interest
whereas assessee offered Rs. 4 lakhs for disallowance during
assessment proceedings on account of interest. This disallowance has
been disputed by the assessee claiming that its capital and reserves are
more than the investments therefore no disallowance is required on
account of interest.
6. By impugned order, CIT(A) confirmed the disallowance after
observing that assessee has not maintained separate books of accounts
and bank account for investment and other activities, it has not even
established any nexus between the free funds and the investment and
merely a claim on the basis of overall availability of funds has been made.
7. It was contended by the Ld. AR that assessee was having sufficient
capital as well as reserves for investment made in tax free securities, our
attention was also invited to the audited balance sheet. Accordingly, it
was pleaded that no disallowance is warranted in view of decision of
jurisdictional High Court in the cases of Reliance Utilities & Power Ltd.
[(2009) 313 ITR 340 (Born.)] and CIT v. HDFC Bank Ltd, ITA 330 of2012
dated 23rd July, 2014 .
8. We have considered the rival contentions and found that as per

assessee's Balance Sheet, the assessee was having sufficient capital as
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well as reserves for investment in tax free securities. In the interest of
justice, we restore this matter back to the file of AO for deciding afresh by
verifying the availability of own capital reserve and surplus vis-a-vis
utilization in tax free securities in terms of judicial pronouncements laid
down by the Hon'ble High Court in case of Reliance Utilities & Power Ltd.
(supra). We direct accordingly.

9. Next grievance of the assessee relates to disallowance of Bad-
debts. The facts of the case are that assessee has written off balance of
Rs. 19,55,433/- standing in the name of MAPE Admisi Commodities Pvt.
Ltd. and the same was claimed as bad debt, whereas no detail in this
regard was filed by the assessee, despite specific queries by the A.O.
Therefore the A.O. disallowed the claim of the assessee. The CIT(A)
observed that the assessee was required to file the details regarding loan
as mentioned in the assessment order whereas neither any details were
filed during assessment proceedings nor during appellate proceedings
and merely it is claimed that it is a loan to the subsidiary. In the absence
of the reasons for giving loan, other details and the basis for claim u/s.
36(2), the CIT(A) held that the AO has rightly disallowed the claim.
Contention of Ld. A.R. was that advance was given in the normal course
of business, therefore, non-recovery of advance was correctly claimed as
bad-debts.

10. The AO has also disallowed bad debts of Rs. 30 lakhs, which was
written off being loan advanced to M/s. Quintegra Solutions Ltd. From the

record we found that the assessee has claimed Rs.30,00,000/- as bad
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debts regarding balance outstanding in the name of M/s. Quintegra
Solutions Ltd. For this claim also, the assessee was required to file certain
details as mentioned in the assessment order, but no such detail was
filed, therefore A.O. rejected the claim.

11. It was contended by Ld. AR that letter requiring these details dated
26.09.2011 of the A.O. was sent to the old address of the assessee,
therefore, details could not be filed whereas in appellate proceedings the
assessee filed a photo copy of a letter dated 03.09.2012 in which Mis
Quintegra Solutions Ltd. has asked the assessee to confirm the balance
of Rs. 30,00,000/- but the same has not been confirmed by the assessee
in the said letter claiming that it has already been written off.

12. The CIT(Appeals) confirmed the disallowance by observing that the
assessee has claimed it as an advance but failed to prove that the said
advance is on account of its business interest and relates to its business
activities, therefore, it cannot be allowed as advance written Off.
Accordingly, he rejected the claim of the assessee.

13. We have considered rival contentions. It appears from record that
query raised by the AO dated 26.09.2011 was sent to the old address of
the assessee, therefore, details could not be filed, however, before the
CIT(Appeals), assessee has filed the details, which was not accepted by
the CIT(A). The letter so filed by the assessee before CIT(A) in the form of
additional evidence goes to the root of the issue. Main object clause of
assessee’s business was also not brought on record which is necessary

to decide the allowability of assessee’s claim of bad-debts. Whether
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advance was given in normal course of assessee’s business is also not
brought on record. Therefore, in all fairness, we restore the matter back to
the AO for deciding assessee's claim of bad debts in respect of both the
debts so written off after considering the additional evidence as well as
nature of assessee's business in the course of which the alleged loan was
given. The AO is to decide the matter afresh after giving due opportunity
to the assessee. We direct accordingly.

14. In the result, appeal of the assessee is allowed in part for
statistical purposes.

Order pronounced in the open court on this 08/12/2015.
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