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    ORDER

PER I.C. SUDHIR: JUDICIAL MEMBER


The Revenue has questioned first appellate order on the following grounds that the Learned CIT(Appeals) has erred in deleting the addition:

i) Rs. 27,53,118 in assessment year 2004-05 and Rs.64,96,376 in assessment year 2005-06 made on account of adjustment of arms length price;

ii) Rs.7,77,243(Rs.11,41,209-Rs.3,66,966 ) in the assessment year 2004-05 and Rs.9,56,304 (Rs.10,20,722 – 64,148 ) in assessment year 2005-06 made on account of disallowance of expenses under sec. 14A of the Act;

iii)  Rs.24,401 in the assessment year 2005-06 made on account of disallowance of depreciation at higher rate on computer peripheral.

2.
Heard and considered the arguments advanced by the parties in view of orders of the authorities below, material available on record and the decisions relied upon.  
3.
The facts in brief are that the assessee company is engaged in the business of manufacturing of silica. Against the return of income for the assessment year 2004-05 declared at Rs.6,32,20,870, the Assessing Officer assessed the income at Rs.6,85,22,904. Similarly, in the assessment year 2005-06 against the declared income of Rs.7,91,76,035, the income has been assessed  at Rs.8,69,21,700. In both the years, the additions made on account of arms length price and disallowance of expenditure under sec. 14A of the Act have been deleted/reduced by the Learned CIT(Appeals), which have been questioned by the Revenue before us. Besides, in the assessment year 2005-06, the Learned CIT(Appeals) has also deleted the addition of Rs.24,401 made on account of disallowance of depreciation at higher rate on computer peripheral.   
4.
On the issue of transfer pricing adjustment deleted by the Learned CIT(Appeals) raised in ground No.1 hereinabove, the Learned Senior DR has basically placed reliance on the assessment order. He pointed out that in the assessment years 2002-03 and 2003-04 an identical issue was raised before the ITAT in the case of assessee itself and the same has been set aside by the ITAT before the authorities below. He placed reliance on the decision of the ITAT in the case of assessee itself for the assessment year 2003-04 in ITA No.282/Del/2012 vide order dated 31.10.2014 reported in 2014-TII-250-ITAT-DEL-TP.
5.
The Learned AR did not dispute the above submission that in the assessment years 2002-03 and 2003-04, the ITAT has set aside an identical issue to the Assessing Officer to decide it afresh, he, however, pointed out that initially the assessee had adopted CUP Method i.e. commencing from assessment year 2002-03 and method was changed by the assessee to TNMM considering it appropriate w.e.f. assessment year 2005-06. In the assessment year 2002-03 for the first time, the ground was raised before the ITAT that CUP Method was not appropriate method and TNMM method should be adopted. Computations of the same were submitted before the ITAT and the Learned DR also agreed before the ITAT that CUP method was not appropriate. In the circumstances, the ITAT had restored the matter to the file of the Assessing Officer for application of appropriate method vide order dated  5.8.2011 in ITA Nos. 3582 & 3659/Del/2007 (A.Y. 2002-03). The Learned AR informed that no action so far has been taken by the Assessing Officer in compliance of the directions of the ITAT. The Learned AR submitted further that in respect of assessment years 2003-04 and 2004-05, the assessee had raised additional ground in this regard before the Learned CIT(Appeals) and computation of ALP on the basis of TNMM method was submitted before the Learned CIT(Appeals). The Learned CIT(Appeals) had sent copy of application for admission of additional ground along with working on the basis of TNMM method to the TPO. The TPO furnished is remand report, a copy of which has been made available at page No. 54 of the paper book. The TPO had though objected to the admissions of additional ground but had stated that “without prejudice above, it may be adjudicated on merits of the matter”. The Learned CIT(Appeals) after fully examining the matter and also going through the computation on the basis of TNMM method had decided the appeals for both the assessment years. The appeal filed by the department for the assessment year 2003-04 has also been disposed off by the ITAT by remanding it to the file of the Assessing Officer vide order dated 31.10.2014 in ITA No.282/Del/2012 (A.Y. 2003-04). He submitted that though the ITAT had been pleased to send back the matter to the Assessing Officer in assessment year 2003-04 and facts of this year are identical, sending back the back to the Assessing Officer will cause undue hardship to the assessee, especially when the department in the assessment years 2007-08 and 2008-09 has accepted the application of TNMM method. The Learned CIT(Appeals) after recording the extracts from the order of the ITAT for the assessment year 2002-03 has held that CUP method was not appropriate as it required considerable amount of adjustment.  The Learned AR referred page Nos. 38 to 53 of the paper book wherein a copy of application for additional ground raised before the Learned CIT(Appeals) along with working on TNMM basis has been made available. He also referred copies of assessment orders for the subsequent years 2007-08 to 2010-11 made available at page Nos. 72 to 98 of the paper book showing that the department has accepted application of TNMM method in these years. The Learned AR pointed out further that under similar facts and circumstances of the case, the ITAT in the appeal preferred by the assessee for the assessment year 2006-07 vide order dated 04.12.2015 in ITA No. 4880/Del/2013 noting that both the parties have accepted TNMM method.  
6.
The Learned AR pointed out further that in the assessment year 2004-05, the Learned CIT(Appeals) has adjudicated the issue after calling for remand report from the Assessing Officer on submission of computation by the assessee on the basis of application of TNMM method for internal comparables furnished before the Learned CIT(Appeals). Thus, the first appellate order on the application of appropriate method as TNMM method is consonance with the order passed by the ITAT in the assessment year 2006-07. He placed reliance on the decisions of the ITAT in the case of Wrigley India Pvt. Ltd. vs. ACIT – ITA Nos. 5648/Del/2012 and Ors. (A.Y. 2003-04 to 2006-07) –order dated 31.12.2014 and Lenovo (India) (P) Ltd. vs. ACIT (2013)  - 140 ITD 127 (Bangalore) holding that in case the department has accepted same basis for determining ALP in subsequent years, the department cannot be permitted to take a different approach in earlier assessment years. Similar arguments have been advanced by the Learned AR on an identical issue raised in the appeal for the assessment years 2005-06 having similar set of facts. 
7.
After considering the above submissions, we find that the ITAT has dealt with the issue in detail in the appeal for the assessment year 2003-04 (supra) after keeping in mind that the Learned CIT(Appeals) has accepted the application of TNMM method in the first appeal for the assessment years 2007-08 and 2008-09. The relevant extracts of the above order of the ITAT for the assessment year 2003-04 is being reproduced hereunder for a ready reference: 
“2.
…………….After taking into consideration of the relevant arguments made on behalf of the assessee, the TPO proposed the transfer pricing adjustment of `54,10,463/-, which was made by the AO. In the appeal before the ld. CIT(A), the assessee raised additional ground to the effect that Transactional net margin method (TNMM) should be adopted as the most appropriate method for computing the arm’s length price (ALP). The ld. CIT(A) remitted the additional ground along ITA No.282/Del/2012 4 with the necessary documents to the TPO for comments. The TPO, vide his remand report dated 13.09.2011, objected to the admission of additional ground and contended that the same be rejected. Taking into consideration the Special Bench decision in the case of Quark Systems Pvt. Ltd. Vs. ITO 2010-TIOL-31-ITATCHD-SB, the ld. CIT(A) admitted the assessee’s additional ground. The assessee contended that the internal TNMM should be applied to benchmark the international transactions undertaken by it. Creating the segmental accounts for this purpose, the assessee allocated expenses and incomes in certain percentage and demonstrated to the CIT(A) that the profit charged from AEs was higher than that charged from non-AEs. The ld. CIT(A) got convinced with the assessee’s submissions and ordered for the deletion of addition. In reaching this conclusion, the ld. CIT(A) also referred to the Tribunal order passed for the immediately preceding assessment year, namely, 2002-03, remanding the matter to the AO/TPO and also the view taken by the TPO for the AYs 2007-08 and 2008-09 accepting the application of TNMM. 
3. We have heard the rival submissions and perused the relevant material on record. It is observed that the assessee ITA No.282/Del/2012 5 applied CUP as the most appropriate method for benchmarking the international transactions undertaken by it. The assessee did not dispute before the TPO that the CUP was the most appropriate method. However, it was only during the course of first appellate proceedings that the assessee came out with an additional ground contending that the most appropriate method was TNMM and the same should be applied. The reason advanced for not applying the CUP method was that there were no instances of uncontrolled transactions in Germany and the assessee had also entered into certain international transactions with Degussa AG, Germany. The ld. AR vehemently argued that the Tribunal was pleased not to accept the application of CUP as the most appropriate method in its order for the AY 2002-03 because in that year also, like the current year, there were international transactions with Degussa AG, Germany and no transactions with non-AEs situated at Germany were undertaken by the assessee. These facts indicate that the facts and circumstances of the instant year are, mutatis mutandis, similar to those for the assessment year 2002-03. We have perused the order dated 05.08.2011 passed by the Tribunal in assessee’s case for the AY ITA No.282/Del/2012 6 2002-03, a copy of which has been placed on record. In such earlier year also, the assessee applied the CUP method for benchmarking its international transactions. It was contended before the Tribunal that no exports were made to any uncontrolled parties in South American countries and, hence, CUP method could not be applied in respect of sales made through Degussa AG, Germany to various jurisdictions in South American countries. After considering the entire gamut of the contentions and the factual position, the Tribunal held in para 8.4 of its order as under:- 
“8.4 We have considered the facts of the case and rival submissions. We do agree with the submissions of the learned counsel that CUP method is not appropriate in respect of sales made to the Degussa, AG, Germany. The reason is that there is no instance of uncontrolled sale either to Germany or to South American countries where the goods were actually shipped by the assessee on CIF basis. In these circumstances, we think it fit to restore the whole matter to the file of the Assessing Officer for fresh determination of the arm’s length price of international transactions with AEs by applying an appropriate method and after hearing the assessee. It is specifically mentioned that the Assessing Officer is not bound by any argument made before us or observation made by us and he shall proceed in a manner as if this issue is being decided for the first time. Thus, ground No.2 in the appeal of the assessee and ground No.1 in the appeal of the revenue are treated as allowed for statistical purposes.” ITA No.282/Del/2012 7 4. A cursory look at the observations made by the Tribunal in assessee’s case for the immediately preceding year divulges that the Tribunal did not uphold the application of TNMM. Rather, the entire matter for fresh determination of the ALP, by applying an appropriate method, stood restored”.
 5. The contention of the ld. AR that the viewpoint taken by the ld. CIT(A) in adopting TNMM should be upheld, in our considered opinion, is not capable of acceptance at this stage. The larger question before us is not only the application of a particular method for determination of ALP, but also the calculation part. It can be seen from the impugned order that in order to demonstrate that the price charged from its AEs was at ALP, the assessee created segmental accounts. It is not a case where the assessee had prepared separate accounts in respect of different segments, which were produced before the TPO during the course of original proceedings. Rather, the consolidated accounts were bifurcated into the transactions with AEs and non-AEs by allocating expenses/incomes, mainly based on sales. Such allocation never came to be considered by the TPO because it was ITA No.282/Del/2012 8 done for the first time before the ld. CIT(A). When the ld. first appellate authority sent such calculations and the assessee’s request for admission of additional ground on this aspect, the TPO raised a preliminary issue by objecting to the admission of this additional ground and, as such, did not have any occasion to verify the correctness of allocation of expenses/income.
 6. Further, the ld. CIT(A) appears to have been swayed by the application of TNMM by the TPO for the A.Ys. 2007-08 and 2008- 09 in holding that this was the most appropriate method for application, despite the fact that the order of the tribunal for the immediately preceding A.Y. 2002-03 was before him in which the question of the application of the appropriate method was restored. There is no material on record that pursuant to such direction given by the tribunal for the preceding year, the TPO/AO have accepted the application of TNMM as the most appropriate method.
 7. We do not find any force in the argument of the ld. AR that simply because the TPO has applied TNMM for the A.Ys 2007-08 and 2008-09 and hence the application of the same by the ld. ITA No.282/Del/2012 9 CIT(A) be upheld. This factor, though significant, but is not conclusive. What persuaded the TPO to observe departure in these two later years from the consistent stand taken by him in the immediately preceding four years up to A.Y. 2006-07 in following the CUP method, is not available on record. There may have been some change in the factual position necessitating the adoption of TNMM in these later years. Further, the mere fact that the TPO adopted TNMM in a later year can be no ground to argue before the tribunal that the same method be followed in a preceding year, which stand has been specifically rejected by him in the instant years. As such, we cannot uphold the application of TNMM on this reason alone, more specifically, when in the immediately preceding year, where the facts are admittedly similar, the tribunal has restored the matter to the TPO for de novo adjudication. Since the facts and circumstances of the instant year are admittedly similar to those of the immediately preceding year, in respect of which the Tribunal has given unambiguous direction for de novo determination, respectfully following the precedent, we set aside the impugned order and remit the matter to the file of TPO/AO for fresh determination of ITA No.282/Del/2012 10 the issue in accordance with the directions given by the Tribunal for the AY 2002-03.”

8.
Respectfully following the above order, we set aside the issue to the file of TPO/A.O. for fresh adjudication of the issue in accordance with the directions given by the ITAT in its order in the appeal for the assessment year 2003-04. It is needless to mention over here that while deciding the issue afresh, the TPO/A.O. will afford adequate opportunity of being heard to the assessee. The ground No.1 is accordingly allowed for statistical purposes.  
9.
Ground No.2: In the assessment year 2004-05, the assessee had earned dividend income of Rs.15,90,379 which was claimed as exempt under sec. 10(34) of the Act. Similarly, in the assessment year 2005-06, the assessee had earned dividend income of Rs.20,21,192 on which the exemption was claimed. The assessee was asked by the Assessing Officer as to why the expenses relevant to the earning of dividend income should not be disallowed under sec. 14A of the Income-tax Act, 1961 and to furnish the working of disallowance in view of Rule 8D of the I.T. Rules. The assessee claimed that no expenses have been incurred for earning the said exempt income, the Assessing Officer did not agree with the submission of the assessee as he was of the view that administrative expenses have to be incurred for the purpose of earning of exempt income also. The Assessing Officer accordingly made disallowance of Rs.11,41,209 in assessment year 2004-05 and Rs.10,20,722 in assessment year 2005-06
. The Learned CIT(Appeals) has restricted these disallowances to Rs.3,63,966 in assessment year 2004-05 and Rs.64,418 in assessment year 2005-06 on the basis of the procedure laid down under Rule 8D of the I.T. Rules. The contention of the assessee before the Learned CIT(Appeals) remained that investment was made by the company out of its own resources as no loan was raised for investment nor any extra efforts/expenditure was incurred by the assessee for earning dividend income and thus provisions of sec. 14A are not attracted. 
10.
In support of the ground, the Learned Senior DR has placed reliance on the assessment order. The Learned AR on the other hand tried to justify first appellate order. He submitted that though technically Rule 8D was not applicable during the assessment years under appeal but still the assessee has no objection as the first appellate order on the issue is reasoned one. The Learned AR submitted that while making disallowance under sec. 14A the Assessing Officer had also taken into consideration the taxable income which has been rightly excluded by the Learned CIT(Appeals) while restricting the disallowance at a reasonable amount.  
11.
Having gone through the orders of the authorities below on the issue, we find that the Assessing Officer had made the disallowance under sec. 14A of the Act on account of administrative expenses on proportionate basis to the gross income vis-à-vis dividend income. The Learned CIT(Appeals) on the other hand worked out the disallowances following the procedure laid down under Rule 8D of the Income-tax Rules read with sec. 14A of the Act. Undisputedly, Rule 8D of the I.T. Rules was not applicable during the assessment years in question but the Revenue has not been able to demonstrate before us as to how the disallowance made by the Assessing Officer was reasonable in comparison to the working of the disallowance by the Learned CIT(Appeals). On the other hand, the assessee has no any grievance against the working of disallowance by the Learned CIT(Appeals). Under these circumstances, we do not find any reason to interfere with the first appellate order on the issue. The same is upheld. Ground No.2 is accordingly rejected.     
12.
Ground No.3 (A.Y. 2005-06): Considering the submissions of the parties in this regard, we find that the Learned CIT(Appeals) has deleted the addition of Rs.24,401 made on account of disallowance of depreciation at higher rate on computer peripheral following the decisions of Hon'ble Delhi High Court in the cases of CIT vs. B.S.E.S.(Yamuna Power) Ltd.- (2010) TIOL- 636 and CIT vs. Orient Ceramic & Ind. Ltd. ( 2011) - TIOL - 68 taking the view that the assessee is entitled for claiming depreciation @ 60% on printers, UPS, scanners etc. We, thus are not inclined to interfere with the first appellate order in this regard. The same is upheld. The ground is accordingly rejected. 
13.
In result, appeals are partly allowed. .  
Order pronounced in the open court on  29 .04.2016       
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