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AU /ORDER

PER N.R.S. GANESAN, JUDICIAL MEMBER:

This appeal of the assessee is directed against the order of
the Commissioner of Income Tax (Appeals) — 15, Chennai, dated

11.01.2016 and pertains to assessment year 2011-12.

2. Ms. Jharna B. Harilal, the Ld. representative for the

assessee, submitted that the only issue arises for consideration is
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with regard to addition of ¥30,16,000/- as unexplained money under
Section 69A of the Income-tax Act, 1961 (in short 'the Act).
According to the Ld. representative, the assessee deposited a sum
of 340,41,000/- in HDFC Bank account on various dates. The
Assessing Officer accepted the explanation of the assessee in
respect of ¥10,25,000/- out of ¥21,00,000/- deposited on 14.03.2011
and the balance amount was added by the Assessing Officer under
Section 68 of the Act. Referring to the order of the Assessing
Officer, the Ld. representative submitted that the addition under
Section 68 of the Act cannot be made in respect of the bank
deposit. According to the Ld. representative, the addition under
Section 68 of the Act can be made only in respect of entries found
in the books of account and not in respect of deposits made in the
bank account. Moreover, the assessee has filed additional
evidence before this Tribunal to establish the source for making the
deposits of *30,16,000/-. This additional evidence could not be filed
before the lower authorities in the course of assessment proceeding
and appellate proceeding. Therefore, the Ld. representative
submitted that an opportunity may be given to the Assessing Officer
to re-examine the issue afresh in the light of the material filed by the

assessee.



3 L.T.A. No.762/Mds/16

3. On the contrary, Shri A.V. Sreekanth, the Ld. Departmental
Representative, submitted that the additional evidence now filed
before this Tribunal was admittedly not filed before the lower
authorities, therefore, both the authorities below had no occasion to
consider the so-called additional evidence filed by the assessee.
Moreover, the Assessing Officer accepted the explanation of the
assessee to the extent of ¥10,25,000/- out of ¥21,00,000/- deposited
on 14.03.2011. Referring to the order of the CIT(Appeals), the Ld.
D.R. submitted that merely because a wrong Section or provision of
law was referred in the impugned order of the Assessing Officer that
cannot be a reason to delete the entire addition. According to the
Ld. D.R., when the assessee admittedly invested / deposited money
in the bank account maintained with HDFC Bank, the same can
very well be added under Section 69A of the Act. Therefore,
referring to a wrong section or not referring the correct provision of

law cannot be a reason for deleting the addition.

4. We have considered the rival submissions on either side and
perused the relevant material available on record. Admittedly, the
assessee has deposited a sum of I40,41,000/- on five days. The

deposit made on 14.03.2011 to the extent of I21,00,000/- was
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explained by the assessee to the extent of ¥10,25,000/-. The
Assessing Officer, in fact, accepted the explanation to the extent of
310,25,000/- said to be deposited on 14.03.2011. Out of
340,41,000/-, the balance amount of X30,16,000/- was added by the
Assessing Officer as income of the assessee. The assessee has
now filed before this Tribunal an additional material to establish the
source for making the deposits. Admittedly, this material was not
filed before the lower authorities. This Tribunal is of the considered
opinion that under the scheme of Income-tax Act, the Assessing
Officer is expected to compute the total taxable income as per the
provisions of the Act. Therefore, when the assessee has filed
additional evidence before this Tribunal and this Tribunal being final
fact finding authority, the same has to be necessarily considered by
the assessing authority for the purpose of computing the total
taxable income. Since both the authorities had no occasion to
consider this additional evidence, this Tribunal is of the considered
opinion that the Assessing Officer has to examine the same at the

first instance.

5. This Tribunal is of the considered opinion that giving

opportunity to the Assessing Officer to examine the additional
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material filed by the assessee before this Tribunal would not
prejudice the interests of Revenue in any way. In other words,
giving opportunity to the Assessing Officer to examine the additional
material would definitely promote the cause of justice. Accordingly,
the orders of the authorities below are set aside and the issue
regarding addition of ¥30,16,000/- is remitted back to the file of the
Assessing Officer. The Assessing Officer shall re-examine the
issue afresh in the light of the additional material filed by the
assessee and thereafter decide the same in accordance with law

after giving a reasonable opportunity to the assessee.

5. In the result, the appeal filed by the assessee is allowed for

statistical purposes.

Order pronounced on 1% July, 2016 at Chennai.

sd/- sd/-
(T. AT 3feihrA0N) (UsT.37R.TH. JT01T)
(A. Mohan Alankamony) (N.R.S. Ganesan)
oI@r @eEg/Accountant Member a1 @eEg/Judicial Member
Y1s/Chennai,

feai/Dated, the 1% July, 2016.

Kri.
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