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ORDER

PER J.SUDHAKAR REDDY, A.M.

This is an appeal filed by the Revenue directed against the order of
Ld.CIT(A)-X, New Delhi dated 7.2.2012 pertaining to the Assessment Year
(A.Y.) 2001-02.

2. The assessee in this case has originally filed his return of income on
31.1.2001. The assessment was completed u/s 143(3) of the Income Tax
Act 1961 (the Act) on 31.12.2003. Thereafter a notice u/s 154 of the Act
has been issued to the assessee on 3.2.2006. On considering a reply, the
Assessing Officer (AO) has passed an order u/s 154 of the Act on 31.3.2006
reducing the declared loss by Rs.60 lakhs on the ground that the assessee

has claimed excess depreciation.

2.1. The assessee carried the matter in appeal. The Ld.CIT(A) vide his

order dt. 19.9.2006 allowed the assessee’s appeal on merits.
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2.2. Thereafter on 28.3.2008, the A.O. issued a notice u/s 148 of the Act
to the assessee on the same issue. He once again disallowed the said
amount of Rs.60 lakhs by an order passed u/s 143(3) r.w.s.147 of the Act.
On appeal the Ld.CIT(A), in the impugned order held that the reopening is
bad in law by applying the decision of the Hon’ble Madras High Court in the
case of Palani Swami vs. CIT 106 ITR 811 (Madras).

3. Aggrieved the Revenue is in appeal before us on the following grounds.

“1. The Ld. CIT(A) erred in law and on the facts of the case in deleting the
addition of Rs.60 lakh made by the AO on account of excess claim of
depreciation made by the assessee on the assets not put to use for the
purpose of business during the relevant assessment year.

2. The Ld.CIT(A) erred in law and on facts of the case in relying on his
order dated 19/09/2006 because the said order was set-aside by the ITAT.
Also because the assessee failed to prove that amount of Rs.60 lakh was not
claimed by it while computing total income.

3. The appellant craves to amend, modify, alter, add or forego any

ground of appeal at any time before or during the hearing of this appeal.”

4. After hearing rival contentions, we find that in the grounds of appeal
the Revenue has not challenged the finding of the First Appellate Authority
that the reopening is bad in law. The Ld.Sr.D.R. relies on the decision of
this Bench of the Tribunal in ITA 4149/Del/06 vide order dt. 26.9.2008,
where the Tribunal had restored the issue to the file of Assessing Officer.
We find no merit in this argument, for the reason that, there is no fresh
material or information with the A.O. warranting the reopening of the
assessment. When the very same issue on which reopening was made was

subject matter of appeal both before the Ld.CIT(A), as well as the ITAT, it is
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clear the reasons recorded are not based on any fresh material Thus we

dismiss this appeal of the Revenue by upholding the order of the Ld.CIT(A).

5. In the result, Revenue’s appeal is dismissed.

Order pronounced in the Open Court on 17th March, 2016.
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