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PER DINESH KUMAR AGARWAL, J.M.

This appeal preferred by the Revenue is directed against the order
dtd. 4-8-2011 passed by the 1d. CIT(A) — 16, Mumbai for the A.Y.

2007-08.

2. At the time of hearing, none attended on behalf of the assessee nor
filed any application for the adjournment of the case, therefore, it was
decided to dispose of the appeal ex parte, qua the assessee, on merits,

after hearing the 1d. D.R.
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3. Briefly stated facts of the case are that the assessee company is
engaged in the business of manufacturing of drugs and pharmaceuticals
products. During the course of assessment, the A.O. observed that the
assessee has claimed an amount of Rs. 1,78,85,814/- as exempt u/s
10(34) and Rs. 15,18,750/- u/s 10 of the Income Tax Act, 1961 (the Act).
The A.O. further observed that the assessee has not disallowed any
expenses related to the exempt income u/s 14A of the Act. The assessee
was asked to show cause as to why provisions of section 14A r.w. Rule
8D may not be applied. In response, the assessee stated that the interest
accrued is not pertaining to fund used for investment of shares/mutual
fund. The reliance was also placed on the decision in the case of CIT vs.
Hero Cycles (P&H). However, the A.O. did not accept the assessee’s
explanation. The A.O. following the decision of the Special Bench of the
tribunal in the case of Daga Management Pvt. Ltd., 117 ITD 169
[SB](Mum) worked out the disallowance u/s 14A of the Act amounting to
rs. 56,15,936/- as per working given at page 5-6 of the assessment
order. The A.O. after making some other disallowances, completed the
assessment at an income of Rs. 37,62,30,040/- vide assessment order
dtd. 1-12-2009 passed u/s 143(3) of the Act. On appeal, the 1d. CIT(A)
following the decision of the Hon’ble Bombay High Court in Godrej &
Boyce Manufacturing Company Ltd. vs. DCIT and Others (2010) 328 ITR
81 (Bom) directed the A.O. to work out the disallowance as per the said

decision after allowing reasonable opportunity of being heard to the
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assessee. Accordingly the 1d. CIT(A) set aside the issue to the file of the

A.O.

4. At the time of hearing the 1d. D.R. while relying on the order of the
A.O. submits that he has no objection if the issue is set aside to the file

of the A.O.

5. We have carefully considered the submissions of the 1d. D.R. and
perused the material available on record. The question of making the
disallowance u/s.14A is no more resintegra in view of the decision of
Hon'ble Jurisdictional High Court in the case of Godrej & Boyce
Manufacturing Company Ltd. (supra) holding that the provision of
section 14A are applicable and the disallowance has to be worked out by
the A.O. on some reasonable basis and not under Rule 8D. Since the
A.O. while calculating the disallowance u/s.14A has also applied Rule 8D
of the Income Tax Rules, 1962, which is applicable from the A.Y.
2008-09, we respectfully following the decision of the Hon'ble
Jurisdictional High Court (supra) direct the A.O. to make disallowance, if
any, in the light of the above decision, after allowing reasonable
opportunity of being heard to the assessee. Accordingly the order passed
by the 1d. CIT(A) on this account does not call for any interference. The
grounds taken by the Revenue, are, therefore partly allowed for statistical

purpose.
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6. In the result, the Revenue’s appeal stands partly allowed for

statistical purposes.

Order pronounced on 17-10-2012.

Sd/- Sd/-
(D. KARUNAKARA RAO) (DINESH KUMAR AGARWAL)
ACCOUNTANT MEMBER JUDICIAL MEMBER
Mumbai, Dated : 17-10-2012.
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