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3er/ ORDER

PER D.S.SUNDER SINGH, ACCOUNTANT MEMBER:

This is an appeal filed by the assessee against the Order dated
12.01.2015 of Commissioner of Income Tax (Appeals)-3, Coimbatore, in

ITA No.476/14-15 for the AY 2009-10.
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2.0 All the grounds of the appeal are related to the imposition of penalty
by the Assessing Officer (hereinafter referred to as ‘AQ’) for an amount of
Rs.10,70,845/- u/s.271(1)(c) of the Income Tax Act. During the
assessment proceedings, the AO found that the assessee made deposits in
savings bank account of the assessee with ICICI, Tiruppur Branch
aggregating to Rs.31,24,279/- in cash and cheque. The assessee did not
furnish the details and evidences for nature and the source of the
deposits. Therefore, the AO made the addition of Rs. 31,24,279/- u/s.69
of Income Tax Act and initiated penalty u/s.271(1)(c). The assessee went
on appeal before the Learned Commissioner of Income Tax(Appeals)
[hereinafter referred to as 'Ld.CIT(A)’] and the Ld.CIT(A) confirmed the
addition made by the AO. Subsequently, the AO also levied penalty u/s
271(1)(c) of income tax act and the Ld.CIT(A) confirmed the penalty
Order. The assessee filed appeal before this Tribunal against the quantum
order as well as the penalty order and the ITAT ‘B’ Bench in ITA No.1380
& 1381 dated 08.08.2014 remitted the matter back to the file of the
Ld.CIT(A) since the Ld.CIT(A) had passed the ex-parte Orders and
directed the Ld.CIT(A) to give opportunity to the assessee and decide the

matters a fresh.

3.0 In the second round also, the Ld.CIT(A) decided the Penalty appeal
on 12.01.2015 ex-parte. The Ld.CIT(A) confirmed the penalty imposed
by the AO. The Ld.CIT(A) in Para No.7 stated that the case was posted

for hearing on 09.10.2011 and 28.10.2011 and there was no response
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from the assessee. In the grounds of the appeal before us, the assessee
stated that the first hearing notice was issued with wrong PAN and the
assessment year, hence the assessee did not attend the hearing. In the
second hearing notice which was served on the assessee on 18.10.2014,
posting the case for hearing on 28/10/2014, the assessee was admitted in
the hospital and due to holidays, he has requested the Ld.CIT(A) for
adjournment of case to November through letter to the Office of the
CIT(A) on 30.10.2014. But, the Office of CIT(A) refused to accept the
letter and the appeal was decided ex-parte. The Ld.AR argued that the
CIT(A) decided the appeal against the assessee without giving reasonable
opportunity. Therefore, the assessee requested for one more opportunity
and to remit his case before the Ld.CIT(A). On the other hand, the
Learned Departmental Representative [hereinafter referred to as ‘Ld.DR’]
argued that the case was posted by Ld.CIT(A) on 09.10.2014 and the
assessee did not appear on flimsy ground of wrong PAN, etc. Instead of
avoiding and non-cooperating with the CIT(A), the assessee should have
appeared before the Ld.CIT(A) and corrected the mistake if any and
cooperated with the Department. In the second instance, though the
notice was served on 18.10.2014, the assessee did not responded to the
notice. In spite of directions from the ITAT, the assessee continued his
non-cooperation. Therefore, the Ld.DR contended that no useful purpose
will be served if the matter is remitted again and requested to be confirm

the penalty imposed.
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4.0 We heard the rival submissions and perused the material placed on
record.

It is clear from the Order of the Ld.CIT(A) that though two
opportunities were given to the aasessee, he did not appear and submit
his Explanation before the Ld.CIT(A). When the notice was served on
assessee fixing the case for hearing, it is the duty of the assessee to
comply with the notice and bring the defects if any to the notice of the
authorities concerned for correction. In the second instance also the
assessee did not explain the reasons for failure with tangible evidence.
Therefore, we are unable to appreciate the reasons given by the assessee
for non-appearance in spite of specific directions from this Tribunal to co-
operate with the Department. However, in this case, the issue is related
to ex-parte order confirming the penalty imposed u/s.271(1)(c). It was
submitted before us by the Ld.AR that the assessee has already made the
payment of taxes with regard to quantum addition. Therefore, we are of
the opinion that one more opportunity should be given to the assessee in
the interest of the justice and the assessee is directed to co-operate with
the CIT(A) to be submit necessary evidences, Explanations before the
Ld.CIT(A) for disposing of the appeal. Accordingly, the matter is remitted
back to the file of the Ld. CIT (A) to decide the matter afresh on merits

after hearing the assessee.
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5.0 1In the result, the appeal of the assessee is allowed for statistical

purposes.

Order pronounced in the Open Court on 31% January, 2017, at

Chennai.
Sd/- Sd/-
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Yes/Chennai,

festier/Dated: 31° January, 2017.
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