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Order u/s.254(1)of the Income-tax Act,1961(Act)
Per Rajendra, A.M.oIWl H& &Y Toleq b HJAR:

Challenging the order dated 21.06.2011 of the CIT(A)-8, Mumbai, the Assessing Officer (AO)
has raised following grounds of appeal:

1. "On the facts and in the circumstances of the case and in law, the Ld. CIT(A) erred in deleting

the disallowance of Rs. 19,565/- made u/s 40 (a)(ia) on account of leaseline charges, Rs.

50,73,077/- on account of transaction charges u/s 194J and Rs. 5,90,239/- on account of penalty

paid."

2. "On the facts and in the circumstances of the case and in law, the Ld. CIT(A) erred in

determining the tax liability u/s 115JB by comparing tax payable after rebate at Rs. 35,93,523/- as

against tax payable at Rs. 90,77,972/- u/s 115JB without allowing rebate u/s 88E of the Income tax

Act.”

3. "On the facts and in the circumstances of the case, the impugned order of the Ld. CIT(A) is

contrary to law to be set aside and that of the Assessing Officer be restored."”

4. "The appellant craves leave to amend or alter any ground or add a new ground which may be

necessary."
2.Assessee-company,engaged in the business of sub-broking & trading in shares and securities,
filed its return of income on 02.09.2008 declaring total income at Rs.13.60 Crores.The AO
completed the assessment on 31.12.2010 determining the income of the assessee at Rs. 14,17,49,
230/-.During the assessment proceedings, the AO found that the assessee-company has paid
transactions charges to BSE/NSE of Rs. 50.73 Lakhs and Lease line charges of Rs. 19,565/-, that
it had not deducted tax at source for those payments. Invoking the provisions of section 40(a)(ia)
of the Act,the AO held that because of the failure of the assessee to deduct tax at source same
were to be disallowed.Besides,he held that the assessee had paid penalty to the stock-exchange of
Rs.5.90 Lakhs and it was not allowable as per the provisions of section 37 of the Act...

3.Aggrieved by the order of the AO,the assessee preferred an appeal before the First Appellate
Authority(FAA).Following the decisions in the case of Kotak Securities Ltd. (ITA/1955/Mum/
2008),Angel Broking Ltd. (35 SOT 457) and NH Securities Ltd. (11 SOT 302),he deleted all the
additions namely Lease line charges, transaction charges and penalty paid to stock exchange.

4.During the course of hearing before us,the Departmental Representative(DR)and the Authorised
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Representative(AR) agreed issues of Lease line charges and penalty paid to stock-exchange was
decided in favour of the assessee.With regard to transaction charges,the DR submitted that the
Hon’ble jurisdictional High Court had decided the issue against the assessee.The AR contended
that proviso was inserted to section 40(a)(ia) of the Act w.e.f. 01.04.2013, that Tribunal had taken
a view that proviso was retrospect —tive in effect,that matter could be referred back to the AO. He
referred to the cases of:Rajeev Kumar Agarwal(34 ITR 479,Agra-Trib),Dr. Jaideep Kumar
Sharma(34 ITR 565,Del-Trib) and Ananda Marakala(150 ITD 323,Bang-Trib) in this regard.

5.We have considered the submission and perused the material available on record. We find that
in the case of Jaideep Kumar Sharma(supra) it has been held that the proviso to section 40(a)(ia)
is retrospective in effect.Therefore,in the interest of justice,we are referring back the matter to the
file of the AO,to decide the issue of applicability of the provisions of section 40(a)(ia) with regard
to the transaction tax afresh,after affording a reasonable opportunity of hearing to the assessee.
Ground No.1 is decided in favour of the AQO, in part.

6.Next ground of appeal is about determining the tax liability u/s.115JB of the Act.While
computing the taxable income of the assessee,the AO mentioned that rebate u/s.88E was to be
given at Rs. 3.89 Lakhs in the computation of tax under normal provisions of the Act.

7.Aggrieved by the order of the AO, the assessee preferred an appeal before the FAA. Before him
it was argued that gross tax payable as computed under the Act had to be compared with MAT
provisions,that higher of the two would be the tax payable by the assessee from which rebate u/s.
88E had to be reduced.The assessee placed reliance upon the decision Horizon Capital Ltd
delivered by the Bangalore Bench of Tribunal (ITA No. 592/Bang/2010).

8. After considering the submissions of the assessee,the FAA held that decision of the Bangalore
Tribunal pronounced in the case of Horizon Capital Ltd.(supra) was applicable to the facts of the
case under consideration, that the provisions of section 87 and 88A to 88E were to be applied
after total income was computed u/s 115JB of the Act,that the assessee’s total income included
income from taxable securities transaction, that the assessee was entitled to deduction of the
amount equal to STT paid by it in respect of taxable securities transactions entered into in the
course of business during the previous year.Accordingly, he directed the AO to give rebate u/s
88E for the STT paid by the assessee from the income tax on the income computed u/s 115JB of
the Act.

9.Before us,the DR supported the order of the AO.The AR relied upon the cases of Futurepath
management Services P. Ltd.(36 CCH 220(Mum-Trib),E.Com Internent Services P.Ltd.(1524/ M/
2012,Horizon Capital Ltd.(245 CTR 601),MBL & Co. Ltd.(358 ITR 1).We find that in the case of
MBL & Co. the Hon'ble Delhi High Court has held as under:

“The minimum alternate tax scheme was introduced by inserting section 115J of the Income-tax Act, 1961,
by the Finance Act, 1987. The purpose of introducing the scheme was to tax profitable companies which
otherwise were not liable to pay tax on account of various deductions and higher depreciation available to
them in computing the taxable income under the normal provisions of the Act. The import of section 115JB
of the Act is to provide an alternative method of computation of tax by accepting the book profits as shown
by the assessee, albeit with certain adjustments as specified in Explanation 1 to section 115JB(2) of the Act
and levying tax thereon as alternative to the tax computed under the other provisions of the Act. It can be
seen from the scheme of the Act that there are extensive machinery provisions for computing the total
income of an assessee and the tax payable thereon. The tax as determined is subject to rebate as may be
available under Chapter VIII-A of the Act. Section 87(1) of the Act provides that the rebate as available
under sections 88, 88A , 88B , 88C , 88D and 88E will be allowed to an assessee in computing the Income-
tax payable by him on the total income of the assessee. There is a clear distinction between the scope of
Chapter VIII-A of the Act and that of other provisions which specify deductions that are available to an
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assessee in computing his total income. Whereas deductions allowed in computing the total income are a
part of the machinery to determine the total income of the assessee, the rebates under Chapter VIII-A of the
Act provide for certain deductions from the tax payable as computed on the total income of an assessee.
There is no reason why the remission in tax which is available under section 88E of the Act to an assessee
should not be available on the tax as computed under the minimum alternate tax scheme as both section
115JB of the Act as well as the other provisions of the Act have been enacted to provide the machinery for
computing the total income of an assessee which is exigible to Income-tax. The rebate under section 88E of
the Act provides for certain rebates available on the tax payable by an assessee. There would be no
rationale to limit the plain words of section 88E of the Act and hold that the rebate in payment of the tax is
only applicable to tax as determined under the normal provisions of the Act and not with respect to the
minimum alternate tax as computed under section 115JB .The purpose of section 88E of the Act is to grant
an assessee, to a limited extent, credit in tax on account of securities transaction tax already borne by him in
respect of the business carried out by him in dealing in securities. This rebate would be equally applicable to
tax as computed under section 115JB of the Act as under the normal provisions of the Act. The provisions of
sections 87 and 88E apply to the total income computed under section 115JB of the Act and the assessee
would be entitled to a deduction to the extent of the securities transaction tax borne by it during the course
of business in the relevant previous year.

Respectfully,following the same, we decided the ground no.2 against the AO.

As a result, appeal filed by the AO stands partly allowed.
Ford: AR SR gRT aIf@a & 715 e 3era: FoY & ST ¢
Order pronounced in the open court on 2, February,2015.
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