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3exr / ORDER

Per Sanjay Garg, Judicial Member:

The present appeal has been preferred by the assessee against the order
dated 18.01.2012 of the Commissioner of Income Tax (Appeals) [hereinafter
referred to as the CIT(A)] relevant to assessment year 2009-10.

2. The assessee has taken the following grounds of appeal:

“1. Rejecting the appellant's claim that he along with his mother & wife are the
joint owner of the property situated at Ambernath (Factory building) in the ratios of 1: 1:1.
In doing so, the cIT(A) has further erred in taxing the entire rent received of Rs. 14,69,664/-
from this property in the appellant's hands as against his share being Rs.5 Lacs as reflected
in the return of income filed by him.

2. Rejecting the appellant's claim of Long Term Capital Gains arising out of
transfer of tenancy rights owned by the appellant in Room No.: 60 at Ismail
Building, Dadar. In doing so, the cIT(A) has further erred in upholding:-
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a) that the consideration received of Rs.2 1,30,000/- on account of transfer of
tenancy rights in Ismail Building was income from other sources as against capital
gains shown by the appellant. In doing so, the ciT(A) has further erred in not
admitting the evidences put forth by the appellant in the context of the tenancy
being long term capital asset.

b) In rejecting the appellant's claim for exemption of Rs.21,30,000/- made u/s.54EC of
the Income Tax Act.

3. The appellant reserves his right to add to, amend, alter, modify or delete any
of the grounds taken in this appeal.”

3. A perusal of above grounds of appeal reveals that the assessee has taken

two effective grounds of appeal.

Ground No.1

4. Vide ground No.1, the assessee has agitated the taxing of the entire rent
of Rs.14,69,664/- in respect of property at Ambernath in the hands of the
assessee as against Rs.5 lakhs shown by the assessee.

The brief facts of the case are that during the assessment proceedings,
the Assessing Officer (hereinafter referred to as the AQO) noted that the
assessee had shown the receipt of rent of Rs.5 lakhs from M/s. Electric
Engineers Ltd. for renting out his property at Ambernath, however as per TDS
certificate the rent was shown at Rs.14,69,664/-. The assessee explained that
the assessee was having 1/3™ share in the property and hence 1/3™ rent was
shown as income of the assessee. It was submitted that the property was
jointly owned by the assessee along with Mrs. Shakuntala V. Pendse and Mrs.
Prerna A. Pendse. The AO further observed from the balance sheet of Mrs.
Prerna A. Pendse that the said property at Ambernath or the share thereof was
not shown by her in the schedule of fixed assets. Therefore the claim that she
was a joint owner of the property at Ambernath remained unsubstantiated. The
assessee, however, submitted copies of deeds of conveyance dated 17.07.03,
19.12.03 and 09.12.02 showing the purchase of the Ambernath land in the joint
name of the assessee, Mrs. Prerna A. Pendse and Mrs. Shakuntala V. Pendse.
The AO, however, observed that the copies of deeds submitted by the assessee

showed purchase of agricultural land and not the factory at Ambernath. Even
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the property was not shown in the schedule of fixed assets in the balance sheet
of Mrs. Prerna A. Pendse. The balance sheet of Mrs. Shakuntala V. Pendse
was also not filed with the AO. He observed that the entire cost of the property
for building the factory premises had been borne by the assessee himself. He

accordingly taxed the entire rent of the property in the hands of the assessee.

5. The Ld. CIT(A) confirmed the above findings of the AO. The assessee,

thus, has come in appeal before us.

6. The Ld. A.R. of the assessee has submitted that the property was jointly
purchased in the name of the assessee, his mother Mrs. Shakuntala V. Pendse
and his wife Mrs. Prerna A. Pendse. He has submitted that assessee along with
his mother and wife was the joint owner of the property. He has further
submitted that wife of the assessee namely Mrs. Prerna A. Pendse is assessed
at the maximum slab/rate of tax, hence there was no attempt to avoid the tax by

bifurcating the income in two hands.

7. We have considered the overall facts and circumstances of the case. It
has been claimed that the ownership of the property is in the joint name of the
assessee, his wife and his mother. However, the AO has not given a specific
finding as to whether the assessee, his wife or his mother actually stood joint
owners of the property in record. The AO has written that as per records what
has been purchased/allotted to the assessee and his wife and mother was the
agricultural land. He has not given a finding that it was the same land upon
which the factory premises was constructed. The AO has also not examined as
to whether any cost by the wife and the mother of the assessee has been borne
in raising the building over the land. Both the Ld. Representatives of the
parties have submitted that the matter be restored to the file of the AO for
giving a definite finding in this respect. We accordingly restore this issue to

the file of the AO to record a finding in this respect and decide the issue afresh
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as per the provisions of section 27 and section 64 of the Act and any other

relevant provision and the case laws that may be cited before him.

Ground No.2

8. The second ground is relating to the taxability of long term capital gains
arising out of transfer of tenancy rights. The Ld. A.R. of the assessee has
submitted that though the assessee could not produce the relevant documents
before the AO regarding the term of tenancy; that the relevant documents to
show that earlier the assessee’s parents levied in the said property; the rent
receipts and other documents to show that the asset surrendered/sold was a
long term asset. He has stated that the above documents were produced before
the Ld. CIT(A). However, the Ld. CIT(A) has failed to take into consideration
the said documents.

The Ld. D.R. has also fairly agreed that the above documents are required to
be looked into for the just decision of the case. In view of this, the present
issue is also restored to the file of the AO for deciding it afresh after
considering the relevant evidences/documents, if any, furnished by the
assessee. Needless to say that the AO will give proper opportunity to the

assessee to present his case and furnish the necessary documents.

0. In the result, the appeal of the assessee is treated as allowed for

statistical purposes.

Order pronounced in the open court on 31.03.2016.
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