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34}/ ORDER

PER AMARJIT SINGH, JM:

The assessee has filed the present appeal against the order dated
22.08.2013 passed by the Commissioner of Income Tax (Appeals)-3,
Mumbai [hereinafter referred to as the “CIT(A)”’] relevant to the A.Y.2009-
10.

2. The assessee has raised the following grounds:-
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“I. On the facts and circumstances of the case, the
learned CIT(A) erred in confirming the restriction of
exemption u/s.54 to Rs.18,91,000/- as against
Rs.31,38,860/- claimed by the appellant on account of
re-investment of Long Term Capital Gains in the
residential house, thereby making an addition of
Rs.12,47,860/- under the head capital gains.

2. On the facts and circumstances of the case, the
learned CIT(A) erred in not allowing the re-
investment of Rs.23,91,000/- u/s.54 instead of
Rs.18,91,000/- shown by the appellant in his balance
sheet.  And alternatively claimed before CIT(A)
during appellant proceedings.

3. The order of the learned CIT(A) is against the weight
of equity, natural justice and good conscience.”

3. The brief facts of the case are that the assessee filed his return of
income declaring total income to the tune of Rs.2,00,995/-. Thereafter, the
assessee again filed the revised return of income on 29.07.2009 declaring
total income to the tune of Rs.2,00,995/-. The return of income was
processed u/s.143(1) of the Income Tax Act, 1961 ( in short “the Act”). The
case was selected for scrutiny and notice u/s.143(2) of the Act dated
18.08.2010 was issued and duly served upon the assessee. Thereafter, the
notice u/s.142(1) of the Act dated 16.06.2011 was issued and also duly
served upon the assessee. The assessee was in the profession of production
film manager. The assessee during the assessment year has declared the
income from business and profession, capital gain and income from other
sources. The assessee submitted the computation of long term capital gain
on sale of flat at Pune. The assessee showed the sale consideration of
Rs.40,00,000/- and after debiting the sale expenses (brokerage paid) of
Rs.1,03,118, Rs.38,96,882/- was considered as sale consideration. The



ITANo0.5736.M.13
A.Y. 2009-10

assessee considered the indexed cost of acquisition of said property of
Rs.7,58,022/-, long term capital gain has been shown at Rs.31,38,860/-.
Since the assessee did not offered the said amount to tax, therefore notice
was issued and after receipt of reply, the Assessing Officer was of the view
that the flat sold was with joint name of the assessee and his wife and the
assessee and his wife had also invested the same for the purchase of new
property vide agreement dated 17.01.2008 in total sale consideration of
Rs.44,86,000/-. Accordingly, the assessee’s contribution was considered to
the extent of 12,50,000/- on account of purchase of house and his investment
to the tune of Rs.6,41,000/- in the Capital Gains Fixed Deposit Scheme on
19.06.2009 was also considered total to tune of Rs.18,91,000/-. An amount
of Rs.12,47,860/- which was in the share of the assessee’s wife was not
considered for exemption and added to the income of the assessee. Feeling
aggrieved the assessee filed an appeal before the CIT(A) who confirmed the

order in question, therefore, the assessee filed the present appeal before us.

ISSUE NO.1 TO 3:-

4. All the issues leads to the facts and circumstances of the case in which
it is require to be ascertain whether the assessee is entitled for the exemption
u/s.54 of the Act on account of investment in the purchase of new residential
house, after selling the old flat situated at Pune. The factual position is not
in dispute in which the assessee had sold the flat situated at Pune in sale
consideration of Rs.40,00,000/- and after debiting the selling expenditure of
Rs.1,03,118/-.  He has shown the sale consideration to the tune of

Rs.31,38,860/-. The assessee after considering the indexed cost on
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acquisition of the said property to the tune of Rs.7,58,022 has assessed the
Long term capital gain to the tune of Rs.31,38,860/-. The assessee claimed
the exemption u/s.54 of the Act on account of the purchased of the property
by him along with his wife by virtue of agreement dated 17.01.2008. The
assessee also made investment to the tune of Rs.6,41,000/- in capital gain
Fixed Deposit Scheme on 19.06.2009. The Assessing Officer only
considered the share of the husband for the purpose of exemption u/s.54 of
the Act. The total exemption was considered to the tune of Rs.12,50,000/-
and 6,41,000/- on account of deposits under capital gain fixed deposit
scheme to the tune of Rs.18,91,000/-. It is to be seen whether the share of
the wife 1s liable to be considered for the purpose of exemption u/s.54 of the
Act. Undisputedly, the investment was to purchase the new property. There
are plethora of judgments in which the investment made by husband and
wife have been exempted u/s.54 of the Act. In this regard, we are citing few
judgements on record i.e. decided by the Hon’ble Delhi High Court [2012]
342 ITR 38 (Delhi) dated 27.09.2011 in case titled as Commissioner of
Income Tax V. Ravinder Kumar Arora and decided by Hon’ble Karnataka
High Court [2012] 349 ITR 80 (Karn.) dated 26.09.2011 in case titled as
Director of Income Tax (International Taxation) and Another Vs.
Mrs.Jennifer Bhide and decdied by Hon’ble Madras High Court [2010] 235
CTR (Mad) 588 dated 12.04.2010 in case titled as Commissioner of Income
Tax Vs. Srinivasan and Hon’ble Delhi High Court [2010] 235 CTR (Del)
dated 16.08.2010 in case titled as Commissioner of Income Tax Vs. Rohit
Anand. Period for sale and purchase of the old and new property is not in

dispute as the Assessing Officer has already allowed the husband’s property
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share as exempt u/s.54 of the Act. In view of the above mentioned law, no
doubt the finding of the CIT(A) is wrong against law and facts and is not
liable to be sustainable in the eyes of law, the same is hereby ordered to be
set aside and the Assessing Officer is hereby directed to allow the share of
the husband and wife as exempted in view of the provision contained in
section 54 of the Act. Accordingly, these issues are decided in favour of the

assessee against the revenue.
3. In the result the appeal filed by the assessee is hereby Allowed.

Order pronounced in the open court on 28" February, 2017.

Sd/- Sd/-
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