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A /ORDER
PER D. KARUNAKARA RAO, AM:

This appeal filed by the assessee on 4.4.2013 is against the order of the CIT
(A)-26, Mumbai dated 18.1.2013 for the assessment year 2008-2009. In this

appeal, assessee raised the following main grounds which read as under:-

"1. The Ld CIT (A) was not justified in considering as taxable, interest on NRE
accounts of Rs. 3,14,302/- which is exempt from tax under section 10(4)(if) of
the Act while passing his appellate order, dated January 18, 2013. Following
the order of the Ld CIT (A), the AO while passing his order dated March 4,
2013 and in the notice of demand u/s 156 dated March 5, 2013, has also not
given effect, to the claim of the assessee for treating as exempt, the said
interest on NRE accounts.

2. The omission to claim exemption of NRE interest income in the tax return and
in the assessment proceedings with the Ld AO was inadvertent and the
assessee has filed application dated November 12, 2010 with the Ld AO for
rectification of mistake u/s 154 of the act on which no order has been passed
by the Ld AO till date.

3. The assessee has pleaded before the CIT (A) to allow the said exemption with
detailed justification which has been turned down by the CIT (A).”



2. At the outset, Ld Counsel for the assessee briefly narrated the facts of the
case. Bringing our attention to the Ground no. II raised by the assessee before the
CIT (A), Ld Counsel for the assessee submitted that the assessment was completed
by the AO without taxing the interest amount of Rs. 3,14,302/-, which is otherwise
expressly exempt from the tax in view of the provisions of section 10(4)(ii) of the
Income Tax Act, 1961. CIT (A) did not adjudicate this issue on merits and the
contents of para 4.2 of his order are relevant in this regard. CIT (A) dismissed the
said ground no. II stating that this issue is raised for the first time before him. In
the process CIT (A) ignored the judgment of the Hon’ble Supreme Court judgment in
the case of Goetze (India) Ltd 284 ITR 323, which was relied upon by the assessee
in the written submissions before him dated 16.1.2013. Ld Counsel for the assessee
also mentioned that all the facts relevant for the adjudication of this ground no.II
are already on the records of the AO. Being a legal issue, CIT (A) should have
admitted, examine and adjudicate this issue considering the express provisions of
section 10(4)(ii) of the Act.

3. On hearing both the parties, we find, the issue raised before the CIT (A) and
the Tribunal is a legal issue and it does not call for any investigation to the facts.
The provisions of section 10(4)(ii) provide for exemption of such interest receipt on
NRE account. Considering the same, as requested by the Ld Counsel for the
assessee, we remand this issue to the file of the CIT (A) to admit the ground
considering the binding judgment of the Hon’ble Apex Court in the case of Goetze
(India) Ltd (supra) and adjudicate the same after granting a reasonable opportunity
of being heard to the assessee. Accordingly, grounds raised by the assessee are

allowed for statistical purposes.
4, In the result, appeal of the assessee is allowed for statistical purposes.

Order pronounced in the open court on 9" September, 2016.
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