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ORDER
PER RAM LAL NEGI, JM

This appeal has been filed by the assessee against order dated

12/01/2016 passed by the CIT(A)-33, Mumbai, for the assessment year 2009-
10 whereby the Ld CIT(A) partly allowed the appeal filed by the assessee
against the assessment order passed by the AO u/s 143(3) of the Income Tax
Act,1961 (for short ‘the Act)).
2. The assessee had filed his return of income for the assessment year
2009-10 declaring the total income of Rs.1,48,380/-. The assessment was
completed u/s 143(3) determining the total income of Rs. 1,00,44,447 /- after
making additions including additions u/s 68 and 69 of the Act. In first appeal
the Ld. CIT(A) partly allowed the appeal of the assessee. Still aggrieved by the
order passed by the Ld. CIT(A), the assessee is in appeal before the Tribunal.
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3. Since the assessee had moved an application under rule 46A of the
Income Tax Rules to allow the assessee to placed on record certain documents
as additional evidence which could not be produced before the A.O and the Ld.
CIT(A), the Ld. authorised representative of the assessee (AR) submitted that
due to improper representation and failure to file the relevant papers before the
authorities below by the concerned CA, the Ld. AO made additions under
section 68 and 69 of the Act, which were further confirmed by the Ld. CIT(A).
The Ld. AR Further submitted that the concerned CA did not submit the
documents compiled in Paper Book-III which are relevant to decide the issues
involved in this case and if the said documents are not admitted as additional
evidence, a grave injustice will be caused to the applicant/assessee. The Ld.
AR relying on the law laid down by the Hon’ble Rajsthan High Court in CIT vs.
Jaipur Udyog Ltd. 227 ITR 345(Raj), Hon’ble Bombay High Court in Smt.
Prabhavati V. Shah 231 ITR 1 (Bom) submitted that since the assessee has been
prevented by sufficient cause from producing evidence, it would not be in the
interest of justice to deny the admission of crucial evidence for the reason that

it was not produced before the authorities below.

4. The Ld. DR opposed the application on the ground that since the
assessee has failed to produce the documents before the authorities below, he

is now estopped from filing the same at this stage.

5. We have heard the rival submission and gone through the record placed
before us. In our opinion, the reason mentioned by the assessee for non-
production of documents before the lower authorities appears to be reasonable.
Therefore, the assessee should get an opportunity to produce the documents

before the concern authorities in the interest of justice.
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6. We, therefore, allow the application of the assessee and admit the
additional evidence in the form of paper book No. III and remit the case to the
Assessing Officer with the direction to pass the assessment order afresh after
giving reasonable opportunity of being heard to the assessee on the basis of
evident on record including the additional evidence produced by the assessee

vide application dated 30/05/2016.

7. In the result the appeal filed by the assessee for the Asst. year. 2009-10

is allowed for statistical purpose.

Order pronounced in the open court on 21st October, 2016
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