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AU /ORDER

PER N.R.S. GANESAN, JUDICIAL MEMBER:

Both the appeals of the Revenue and assessee are directed
against the very same order of the Commissioner of Income Tax
(Appeals) -6, Chennai, dated 13.07.2016 and pertain to assessment
year 2008-09. Therefore, we heard both the appeals together and

disposing of the same by this common order.

2. Shri Shiva Srinivas, the Ld. Departmental Representative,
submitted that the assessee-company is engaged in the business of
manufacture of Indian-made foreign liquor and it is supplying the
same to Tamil Nadu State Marketing Corporation. The Ld. D.R.
submitted that the assessee is claiming marketing and promotion
expenses during the year under consideration. The expenses were
on account of purchase of gift articles which were said to be given
to customers at the retail shops of Tamil Nadu State Marketing
Corporation. According to the Ld. D.R., for the assessment year
2010-11, similar promotion expenses were claimed and the
Assessing Officer disallowed the claim of the assessee by an
elaborate order. This year, the assessee changed the company

from which the promotion articles said to have been purchased.
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According to the Ld. D.R., since the company was changed, the
Assessing Officer by following his own order, disallowed the claim of
the assessee. On appeal by the assessee, the CIT(Appeals) by
following the order of this Tribunal in the assessee's own case for
assessment year 2010-11, restricted the disallowance to 7.5% of
total claim and he balance 92.5% was allowed. According to the Ld.
D.R., the assessee has filed the appeal in respect of disallowance
made by the CIT(Appeals) to the extent of 7.5% of the total claim
and the Revenue has filed the appeal against the direction of the
CIT(Appeals) to allow sales promotion expenses to the extent of
92.5%. According to the Ld. D.R., there is no justification on the
part of the CIT(Appeals) to allow the claim of the assessee to the

extent of 92.5%.

3. On the contrary, Shri D. Anand, the Ld.counsel for the
assessee, submitted that an identical issue came before this
Tribunal in the assessee's own case for assessment year 2010-11.
The Assessing Officer, in fact, disallowed the claim of the assessee
for the same reason which was recorded for the assessment year
2010-11. According to the Ld. counsel, an identical issue also came

before this Tribunal for assessment years 2003-04 and 2004-05.
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After considering the claim of the assessee and contention of the
Revenue, this Tribunal found that there was a possibility of
excessive claim. Accordingly a similar order passed by the
CIT(Appeals) was confirmed and disallowance was restricted to
7.5%. In fact, according to the Ld. counsel, this Tribunal came to a
conclusion that the CIT(Appeals) after examining the material
available on record came to a reasonable conclusion. The
CIT(Appeals) after reproducing the order of this Tribunal, in fact,
allowed the claim of the assessee. therefore, according to the Ld.

counsel, there is no merit in the appeal of the Revenue.

4. We have considered the rival submissions on either side and
perused the relevant material available on record. The
disallowance of sales promotion expenses was considered by this
Tribunal for the assessment years 2010-11, 2003-04 and 2004-05.
In fact, the assessee is manufacturing Indian-made foreign liquor
and supplying the same to Tamil Nadu State Marketing Corporation.
Tamil Nadu State Marketing Corporation, in turn, is selling the same
to the customers through retail outlets across the State. For the
purpose of promoting Indian-made foreign liquor manufactured by

assessee-company, they are supplying some gift articles to the
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customers at the retail vending shops. The assessee claimed the
expenditure while computing the total income. In fact, the
Assessing Officer disallowed the claim of the assessee on various
reasons. The CIT(Appeals) for the assessment years 2010-11,
2003-04 and 2004-05, allowed the claim of the assessee holding
that it is an expenditure for the purpose of business. The orders of
the CIT(Appeals) for assessment years 2003-04, 2004-05 and
2010-11 were, in fact, confirmed by this Tribunal in I.T.A. No.2162,
2647, 2648 and 2649/Mds/2014 by order dated 25.03.2015. In fact,
for the assessment year under consideration, the CIT(Appeals)
followed the order of this Tribunal for assessment years 2003-04,

2004-05 and 2010-11.

5. Since the CIT(Appeals) has followed the order of this
Tribunal and restricted the disallowance to 7.5% and allowed the
claim of the assessee to the extent of 92.5%, this Tribunal do not
find any reason to interfere with the order of the lower authority and

accordingly the same is confirmed.

6. In the result, both the appeals of the Revenue and assessee

are dismissed.
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Order pronounced on 28" April, 2017 at Chennai.
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