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PER R.C.SHARMA (A.M): 

This is an appeal filed by the assessee against the order of CIT(A), 

Mumbai, for the assessment year 2006-2007, in the matter of order 

passed u/s.143(3) r.w.s147/148 of the I.T.Act. 

2. In this appeal, the assessee is aggrieved for reopening of 

assessment as well as merit of the protective  addition made on account 

of deemed dividend amounting to Rs.36,56,000/-. 

3. Rival contentions have been heard and record perused. Facts in 

brief are that return of income declaring an income of Rs.98,663/- was 

filed by the assessee on 31.07.2009. The return was processed under 

section 143(1) accepting the returned income. Subsequently information 

was received from the assessing Officer of M/s. National Travel Services,  
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that the assessee has 35% share in profit/loss in the said firm and the 

said firm has received a loan of Rs.37,42,19,968/- from  M/s. Jet Air Pvt. 

Ltd, wherein the assessee and the said firm are partners; and by invoking 

the provisions of sec. 2(22)(e) of the IT Act, 1961, an addition of 

Rs.35,56,000/- was made as "deemed dividend". The assessee's own 

shareholding in the said Jet Air Pvt. Ltd. was 6.02% and that of the said 

National Travel Services, through the assessee was 44.58%. From these 

facts the AO held that the assessee is a shareholder and his beneficial 

share holding is much more than the prescribed limit of 10% within the 

meaning of sec 2(22)(e) of the Act. In view of the above facts, the 

assessment was re-opened under sec. 147 by issuing notice under 

sec.148 of the Act. 

4. The AO observed that the assessee is a shareholder holding 

beneficial ownership of shares of more than ten per cent voting 

right/power in the company. Assessee's holding in the firm is 35% and 

firm's holding in the company is 44.58% and therefore, assessee's shares 

held by him out of 44.58% is 15.60%. Thus, assessee's beneficial  

ownership is exceeding 21.62% (6.02% + 15.6%). Therefore, section 

2(22)(e) can be invoked in assessee’s hands. Considering the above facts 

the AO held that section 2(22)(e) is applicable in the assessee's case and 

the loan and advance is to be taxed in the hands of the assessee to 

protect the interest of revenue, especially in view of the decision of 

Hon'ble ITAT in the case of Bhoumik Colors Pvt. Ltd. In the 

circumstances, “protective assessment” was made in the hands of the 
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assessee and the loans and advances given to M/s National Travel 

Services to the extent of accumulated profits in the hands of the said 

company, M/s Jet Air Pvt. Ltd. was taxed as “deemed dividend” under 

section 2(22)(e) of the IT Act, 1961. 

5. By the impugned order the CIT(A) confirmed the reopening as well 

as protective addition made on account of deemed dividend, against 

which the assessee is in further appeal before us. 

6. We have considered rival contentions and deliberated on the 

judicial pronouncements cited at bar. From the record we found that 

return of assessee was originally processed u/s.143(1). Subsequently 

case was reopened u/s.147 on the information received from AO of M/s 

National Travel Services, a partnership firm that the assessee held 

1,51,180 shares i.e. 47.99% of the aggregate paid up share capital of Jet 

Air Private Limited and also he was a partner having interest of 35% in 

National Travel Services, which had received loan of Rs.37,42,19,968/- 

from Jet Air Private Limited. Based on the same, the A.O was of the view 

that the income chargeable to tax has escaped assessment since the 

assessee had not declared any deemed dividend income u/s 2(22)(e) of 

the Act in the return of income filed in respect of the loan received by 

National Travel Services from Jet Air Private Limited. From the record we 

found that National Travel Services is a partnership firm wherein the 

assessee holds interest of 35%. The assessee holds 6.02% share of Jet 

Air Private Limited in his individual capacity and 44.58% shares as a 

partner for and on behalf of National Travel Services. In the case of 
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National Travel Services, the Hon'ble High Court has held that the loan 

advanced by Jet Air Private Limited to National Travel Services shall be 

liable to tax as deemed dividend under section 2(22)(e) of the Act in the 

hands of National Travel Services. As per the A.O. the assessee was the 

beneficial owner of more than 10% of the total voting right/power in Jet Air 

Private Limited, therefore, provisions of section 2(22)(e) of the Act were 

applicable to the assessee in respect of the loan advanced to National 

Travel Services. Thus, the A.O has made an addition of Rs.36,56,000/- 

(being accumulated profits of Jet Air Private Limited for the relevant year 

under consideration) under section 2(22)(e) of the Act in the hands of the 

assessee on a protective basis, when he has already made substantive 

addition in the hands of the firm. So far as reopening is concerned, as per 

section 147 of the Act, the A.O. can assess or reassess any income only 

when he has a reason to believe that such income chargeable to tax has 

escaped assessment for any assessment year. Hence, the A.O. ought to 

record reasons which lead him to believe that any income chargeable to 

tax has escaped assessment for any assessment year. However, as per 

the letter dated 29-6-2011  supplied by the AO to the assessee asking 

reasons for reopening, from the reasons so recorded the AO has not 

mentioned any reason which lead him to believe that the deemed 

dividend income had escaped assessment in the year under 

consideration. In the said letter, the A.O. has just mentioned the facts 

relevant to the case under consideration. Further, the A.O. has not 

recorded any reason as to why the said deemed dividend income should 
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be taxed in the hands of the assessee in spite of the fact that the said 

income has already been taxed in the hands of National Travel Services. 

Since the income has already been taxed in the hands of the firm how the 

AO has believed that said income has escaped assessment in the hands 

of the assessee. Thus, there was no reason to believe that any income 

chargeable to tax as escaped assessment. Thus, the protective addition 

made by the AO on account of deemed dividend is based on doubt and 

the same is not based on belief as required u/s.147 of the act. 

7. In the case of Bullion Investments & financial Services (P) Ltd., 123 

ITD 568, the Bangalore bench of the Tribunal held that the AO has to form 

a belief that income has escaped assessment in the hands of the 

assessee and that the reassessment cannot be made on mere suspicion.  

8. Further, the ITAT also held that the assessment cannot be 

reopened for making protective assessment. The Mumbai bench of the 

Tribunal in the case of M P Ramachandran vs DCIT [129 TT] 190 (Mum)] 

observed that the protective assessment is based on the doubt of the 

A.O. and the same cannot be a reason for reopening of an assessment. 

The reopening of an assessment should be based on the belief and not 

based on a doubt.  

9. In view of the above discussion, we do not find any merit for 

reopening of assessment for making protective addition in respect of 

deemed dividend which has already been added on substantive basis in 

the hands of the firm M/s National Travel Services.  
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10. Now, coming to the merit of the addition,  provisions of Section 

2(22)(e) prescribes that a person has to be a shareholder as well as the 

beneficial owner of the shares holding more than 10 percent of the voting 

power. Thus, the first condition is that recipient should be a shareholder of 

the company. So far as the condition regarding person being beneficial 

owner of share is concerned, the Hon'ble Bombay High Court in the case 

of ACIT, Circle 33 vs Bhaumik Colour (P) Ltd [(2009) 118 ITD 1 

(MUM.)(SB)] has held that the expression "shareholder" in section 

2(22)(e) of the Act refers to both registered shareholders and beneficial 

shareholder. The same view has also been held in the following 

decisions:- 

i) Impact Containers (P) Ltd., 367 ITR 346; and 

ii) Universal Medicare (P0 Ltd. 324 ITR 263. 

In the present case, the assessee is not a beneficial shareholder and 

hence de hors the proceedings in the case of National Travel Services 

where addition has been made u/s.2(22)(e), the said condition cannot be 

sustained in assessee’s hand. 

11. In view of the above decision of Hon’ble Bombay High Court, 

assessee cannot be considered as beneficial owners of shares in Jet Air 

Private Limited. Accordingly, the protective addition  made in the hands of 

the assessee deserves to be deleted. 

12. It was also contended by ld. AR that said addition is double addition 

since the said income has already been added and confirmed in the 

hands of National Travel Services. Ld. AR has relied on the decision of 
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Hon’ble Allahabad High Court in the case of Durgawati Singh, 234 ITR 

249 in support of the proposition that CIT(A) cannot pass a protective 

order. It was held by the Hon’ble High Court that it is not open to the 

income tax appellate authorities constituted under the Act to make a 

protective order.   

13. In view of the above, we hold that neither reopening was correct nor 

the addition of deemed dividend on protective basis is sustainable. 

14. In the result, appeal of the assessee is allowed.  

Order pronounced in the open court on this 10/02/2016.  
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